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ON THE PECULIARITIES OF MARITIME LIENS.'! 


We have before observed that the rule of law and equity, 
that the prior petens (who obtains a judgment before other 
creditors, having co-ordinate or equal claims, have brought 
their actions) shall be paid his debt in preference to the 
latter, has been adopted in the Court of Admiralty.? 

And it would seem, in that court, that the same rule ap- 
plies equally to all debts suable there; for I am not aware 
that there does or can exist in that court any analogous 
distinction between superior and inferior debts, like that 
which is found and upheld in the courts of common ‘law 
and equity. 

The debts by specialty and of record to which the com- 
mon law awards a preference, and the various peculiar 
securities which that law considers paramount, are un- 
known to the Admiralty, and the principles upon which 
that preference depends, are inapplicable to the debts suable 
in that court. The last-mentioned debts, as they certainly 
are not debts by specialty or of record, so if they are to 
come under any category familiar to the common law, can 
only be considered as debts on simple contract. If so, they 
of course are of equal degree amongst themselves. If not, 
they are debts peculiar to that court, and in‘such case they 
cannot claim a privilege such as that which has been 
vindicated to the superior or paramount debts of common 


1 From the Lesden Lew Magusine fos Fe venry, 1853, (v a. XV IT]. 
N.S. 143.) For the former article upon this subject, see XV. Law Re- 
porter, p. 555. 

2 Williams on Executors, part 3, book 2, ch, 2, s.5; and part 5, book 2, 
ch. 2. 
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law. It is evident, also, on consideration, that there can 
be no analogy between the case of an executor discharging 
a simple-contract debt, where there is only a sufficient 
estate of his testator to pay off a bond debt also due, and 
the case of the Court of Admiralty selling a res at the suit 
of an applicant prior in témpore, who has satisfactorily 
established his claim, and that, therefore, the same rule 
cannot be made applicable to both cases. In reality, all 
Admiralty debts are of the same general nature; but 
though they thus agree in their general nature, the Court 
of Admiralty does not hesitate, when required, to place or 
rank these debts in an order of payment graduated by a 
principle of its own. The court, however, will only step 
in to make this collocation when required at the suit of a 
party; it will not sud sponte take exception to a claim of 
an inferior grade, if no opposition be raised by one of 
higher rank. On the contrary, the court, without respect 
to aught but the suitor’s diligence, will enable him to be 
paid out of the fund which he had placed in its hands. 

The prior petens, therefore, whatever his claim be, is 
entitled to the res, and to the whole of the res should his 
claim absorb it.! 


1 In the Saracen, (2 W. Robinson, 453,) the point in dispute re- 
garded only a claim of equal degree, and nothing further was deter- 
mined. But in regard to the other point an oditer dictum fell from the 
late Lord Langdale, in the same suit, on appeal (11 Jurist, p. 225); he 
said: ** It was suggested that the bail bond required on payment of money 
to a claimant for damage, shows ihat other claims than those upon which 
the payment is made have to be provided for, and perhaps it may be so: 
there may be claims paramount, such as claims for wages, and at the time 
when the form of the bond was settled, such claims may have been con- 
sidered to require attention. The bail bond may, therefore, be well under- 
stood as providing for paramount claims. ‘There seems no reason to 
conclude that the bond is applicable to claims merely co-ordinate with 
those of the party who obtained the sentence.” 

‘The bond referred to by his lordship is given to the Judge of the Admi- 
ralty by the suitor and two sureties, preparatory to the payment of any sum 
of money arising from the sale of the res. ‘The terms of the bond are to 
restore the sum about to be paid: ‘* In ease any person shall come in for 
his interest in the said sum, and pay the contumacy fees as taxed in the 
cause, and put in sufficient security to answer the action commenced in that 
behalf, and for his personal appearance at such times as the same shall be 
required, and to pay what shall be adjudged with expenses, and to bring 
into the registry of the court the said sum whenever the Court shall order, 
and to save harmless the judge, &c., as to the payment of the said sum.’’— 
Tecumseh, 6 Notes of Cases, 668. 

If the suitor elects to wait the expiration of a year and a day before his 
application for payment, this bond is not required. (Clerke, Prax. Cur. 
Admir. tit. 35.) ‘The intention of the bond has been a subject of dispute, 
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But if no decree has been made, the court “is bound to 
consider every claim against the fund (or res) in its hands, 
however it may have been brought there ;”! or, in other 
words, whatever creditor may have initiated the proceed- 
ings against it; and then will arise a conflict or competition 
of the liens, which must be ranked or classified according 
to the principles of maritime law. 

When, therefore, there are several claims against the res, 
and the latter is insuflicient to discharge them all, the 
court will have to determine the order of succession in 
which each lien shall be paid off. 

The principle of this classification is twofold, and varies 
according to the nature of the lien. For maritime liens, 


but it seems to be now determined that it is given only to protect the court, 
and any parties who shall, within the period of a year (ora year and a 
day, for it appears ancertain which,) from the date of the deeree, appear, 
and prove themselves to be entitled to the res, which has been proceeded 
against, and adjudged as the property of other persons. 

In the Saracen, (2 W. Robin. 543,) Dr. Lushington designated this 
bond as ** nominal ;*’ and further observed, ** That he was disposed to 
believe that the expressions in the bond applied exclusively to interests in 
the subject-matter, as in cases of title.”’ This agrees with the dicta of 
Clerke (Prax. Cur. Admir. tt. 38, 39): ‘* Si bona arrestata sint, tanjuam 
bona vel pro delito alterius, st interveneris pro interesse tuo in usdem,”’ &e. 
The heading of the title 38 is still more explicit: ‘* Comparatio tertia 
persone ad quam spectant bona arrestata, guameis arrestentur languam bona 
alterius.”’ 

Notwithstanding the obvious meaning which plain common sense would 
ut upon this bond, an idea appears to have obtained of Jate years in 
Joctors’ Commons, that there did exist a distinction in Admiralty debts, 

such as is known at common law, and that the bond was intended to protect 
the paramount creditor, even in the case of a res judicata, and of superior 
diligence on the part of an inferior creditor. It appears to have been 
thought that the Court of Admiralty could only make payment of an in- 
ferior debt to the suitor, though he were first in the field, conditionally on 
no other debts of a higher character appearing after judgment. ‘This sin- 
gular hypothesis, it would seem, has given to the bond the designation by 
which it is familiarly known to the practitioners of the Admiralty; viz. a 
bond to answer latent demands. ‘lhe quotations from Clerke show that 
this misconstruction was unknown to him, and it would seem to be of 
modern origin. ‘The security mentioned by Clerke is not to guarantee the 
court and its officers against paramount claims, but to guard against the 
possibility of the vessel of one person being arrested, and sold as the 
property of another person, against whom claims existed. The court in 
such a contingency would be bound to rescind its own decree, and it thus 
takes security to enable it to do so with effect. In this there is no infraction 
of the rule of law which makes a judgment, once given, final and sacred ; 
while such a practice as the other would be opposed to recta ratio and 
public policy, by throwing uncertainty upon decisions solemnly given. 

! La Constancia, 10 Jurist, 849. 
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like all other obligations, arise either ex contractu and quasi 
ex contractu, or ex delicto and quasi ex delicto.' 

In the first category are wages, pilotage, towage, salvage, 
and bottomry bonds. In the other is damage by reason of 
collision. 

The leading or general principle by which is regulated 
the priority of one Admiralty debt over another in liens er 
contracfu, is superior merit in the suitor, conditioned, how- 
ever, as I have intimated, upon coincidence of proceeding. 
In damage, which is a lien ex delicto, the principle is 
necessarily different.* 

When, therefore, many actions are brought against the 
same res at the same time, the court will place the suitors, 
and, according as it sees superior worthiness in one suitor 
over the others, so will it place him in a superior rank — 
that rank inuring to a priority of payment. He who has 
the prior right or lien in law, shall be paid first out of the 
proceeds of the res, and the other must be satisfied with 
the residue, however insufficient for his demand.* 

In liens ex contractu, this preference or right of priority 
ostensibly depends upon the dates at which the liens have 
attached. For the rule by which that priority is deter- 
mined, requires that the demand or service for which that 
privilege is claimed be posterior in date to other services or 
liens. The ground of this inversion of rule is just and 
obvious. In the hazardous trade of the sea, the services 
performed at the latest hour are most efficacious in bringing 
the vessel and her freightage safely to their final destina- 
tion. Each foregoing incumbrancer, therefore, is actually 
benefited by means of the succeeding incumbrance, and 
the equity of the Court of Admiralty, in adjudicating cases 
of conflicting liens of this nature, takes that as the principle 
of its decisions. 

Subject to this comprehensive principle in the first rank 
of liens of ex contractu, are wages (whether of a seaman or of 
a master, claiming, under 7 & 8 Vict. c. 112, s. 16,) pilotage, 
and towage. These take precedence of all other liens ex 
contractu, as being a renumeration for services performed 
in eens a vessel safely to her haven. 








1 Institut. lib. 3, tit. 14. 

2 Gazelle, 3 Note s of Cases, 79. 

3 Constancia, 2 W. Rob. 405. 

4 Madonna d‘Idra, 1 Dod. 40; Lady Durham, 3 Hagg. 202; Hersey, 
3 Hagg. 408; Repulse, 4 Notes of Cases, 168 ; Constancia, Ibid. 521 
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But salvage, when it is of a meritorious kind,! and also 
bottomry, (as it would seem, ) take precedence of the original 
or antecedent wages.” 

As competing with other liens ex contractu, a bottomry 
bond is not so favorably regarded by the maritime law, for 
the lender, when he advances his money on such security, 
looks to a risk, and therefore contracts for a usurious pre- 
mium. Subsequent salvage*® and wages,‘ and also pilotage 
and towage,® are consequently entitled to a priority of pay- 
ment over bottomry,® but of prior wages and salvage it 
takes precedence.’ Jnter se, the bottomry bond latest in 
date is entitled to a preference in payment before an earlier 
one; and so on, whatever the number of bonds may be, on 
the principle of law, that without the repairs effected, or 
the assistance rendered by means of the last bond, the 
vessel might have been lost ;* or (in the words of Sir John 
Nicholl) ‘on the supposition that they operate for the 
protection of all prior interests.” 

The suitor in salvage is highly favored by the law, on 
the assumption that without his assistance the res might 
have been wholly lost. The service is therefore beneficial 
to all parties having either an interest in or a claim upon 
the ship and her cargo. 

Salvage is privileged before the original or prior wages 
of the ship’s crew, on the ground that they are saved to 
them as much as, or eadem ratione qua, the ship and cargo 
are saved to their owners.® 

Salvage performed after bottomry has precedence over it, 
for those persons who take a vessel as a security, take it 





1 Selina, 2 Notes of Cases, 18. 
2 Mary Ann, 9 Jurist, 95. 

3 Selina, ante; Favorite de Jersey, 2 C. Rob. 232. 

4 Madonna d' Idra, 1 Dod. 40; Sydney Cove, 2 Dod. 13; Constancia, 
4 Notes of Cases, 62. 

5 Dowthorpe, 2 W. Rob. 79. Dr. Lushington (Constancia, 4 Notes of 
Cases, 681-2) says, ‘* By that law (the law of the Admiralty) wages 
only, and some small demands of equal urgency, can take priority of bot- 
tomry bonds.’’ ‘The word *small’’ is also found in the report of the same 
judgment given in the Jurist, Vol. X. 850. The learned Judge, in the 
words quoted, evidently wes allusion to towage and pilotage. In 2 W. 
Robinson's Reports, vol. ii. p. 491, the words are: ‘* By that law wages 
only, and some few denna of equal urgency, can take precedence of 
bonds of bottomry.”’ 

6 Mary Ann, 9 Jurist, 95. 7 Selina, ante. 

8 Sydney Cove, ante; La Constancia, 2 W. Rob. 405, and 4 Notes of 
Cases, 518; Duke of Bedford, 2 Hagg. 304; Eliza, 3 Hagg. 89. 

9 Selina, 2 Notes of Cases, 18; Sahira, 7 Jurist, 182. 
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subject to the incumbrances which the law may impose ;! 
but subsequent bottomry, as also subsequent wages, have 
the priority.* 

The privilege of damage rests upon other ground than 
that just enunciated. It is given to the creditor, because 
the law favors him over others for having suffered a wrong 
—a loss imposed by the delictum of others —the master 
and crew of the vessel in fault. 

The damage when recovered operates not only as a civil 
indemnification to the party wronged, but as a quasi pen- 
alty also against the wrong-doer ; and it is for the public 
weal that the penalty shall always be enforced, so that 
such wrong may not, by passing unredressed, incite others 
to a similar negligence of navigation. And as the law has 
made it alien for this principal purpose, so it has for the 
same reason given it a preference over other liens. 


' Dowthorpe, 2 W. Rob. 71. 

2 Selina, ante. 

In the text I have intentionally omitted all mention of the claim for 
‘* necessaries,’’ fur it does not appear to be clear in what rank it is to be 
placed. The 3 & 4 Vict. c. 65, s. 6, enacts, ** That the High Court of 
Admiralty shall have jurisdiction to decide all claims and demands what- 
soever for necessaries supplied to any foreign ship or sea-going vessel, and 
to enforce the payment thereof, whether such ship or vessel may have been 
within the body of a county or upon the high seas at the time when the 
necessaries were furnished in respect of which such claim is made ;’’ but 
it would seem that this enactment does not create a maritime lien upon the 
vessel. At the same time, however, it appears that the Court of Admi- 
ralty will enforce the payment of the demand against the res, on the 
ground that the statute ‘‘ gives the court jurisdiction to be exercised in 
any and every lawful mode which the court has the power of exercising.’’ 
Dr. Lushington, in the Alexander (1 Notes of Cases, 157), said, ** 1 am 


not aware that, where the statute establishes a new remedy, new modes of 


suing must arise after the Act has passed.”’ The same judge, although 
exercising the jurisdiction in rem in these cases, on the authority of this 
reasoning, said, ** The statute does not create a lien at all.”’ ‘This would 
seem to militate against what was laid down by Sir John Jervis, in the 
Bold Buceleuch, quoted in the former paper: ** That in all cases where 
a proceeding in rem is the proper course, there a maritime /ien exists.” 
Dr. Lushington also observed, ‘* The Court having jurisdiction would be 
bound to exercise it equitably, and would protect the interests of every 
person having a doné fide lien on the property, or subsequent purchasers 
without notice. And here 1 wish to draw attention particularly to the fact 
that no lien whatever is established by the Act. Let it not be supposed 
that in pronouncing for my jurisdiction, or exercising it on the present 
occasion, | hold in the slightest degree that a claim for necessaries, con- 
tracted for by the ship four or five years ago, could militate against subse- 
quent owners. I give no opinion upon that point. It may be a question 
which | am not now to determine, whether a ship, having bond fide changed 
hands, could be liable to any such demand.”’ 








o 
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It takes precedence over wages, pilotage, towage,' and 
also prior salvage,? the suitor being entitled to a restitutio 
in integrum. It also takes precedence of prior bottomry, 
for a bond-holder may not take a greater right than the 
owner had to confer, and the latter hypothecates or con- 
veys his vessel subject to all legal liabilities. In the 
Aline, Dr. Lushington has = — stated the grounds on 
which this rule rests. He says: — 


‘* The bottomry bond might, and often does, extend to the whole value 
of the ship; if, therefore, the ship was not first liable for the damage she 
had oceasioned, the person receiving the injury might be wholly without a 
remedy, more especially where the damage is done by a foreigner, and the 
only redress is by a proceeding against the ship.” 


In the same case Dr. Lushington also observes : — 


** Another reason, that would incline the preponderance in favor of the 
person suffering the damage, arises from the consideration that he has no 
option, no caution to exercise : the creditor on mortgage or bottomry has ; 
he may consider all the possible risks, and advance his money or not as he 
may think most advisable for his own interest. He has an alternative ; 
the suitor in a cause of damage has none. In the ease of the bottomry 
creditor, moreover, the risk that is incurred of losing the security, is cov- 
ered by the amount of the premium he is entitled to demand. As therefore 
against a mortgagee or bond-holder, prior to the period when the damage is 
done, I think that the successful suiior in a cause of damage has a prefer- 
able claim to be indemnified.”’ 

In commenting upon the same case in his judgment, 
the Bold Buecleuch,® Chief Justice Jervis made the follow- 
ing remark : — 

‘*The interest of the bondholder taking effect from the period when his 
lien attached, he was, so to speak, a part owner in interest at the date of 
the collision, and the ship, in which he and others were interested, was 


liable to its value at the date for the injury done, without reference to his 
claim.”’ 


In the Aline, the question was the validity of a bottomry 
bond made subsequently to damage. The money had been 
bona fide lent for the purpose of repairing the vessel, which 
had been herself damaged in the previous collision. 

Upon this point Dr. Lushington said : — 


‘*The lender, at the time the application is made to him for the ad- 
vances, could not possibly tell whether the vessel in distress had committed 
damage or not. He would therefore have to calculate, not merely future 
contingencies, but to inquire into all past transactions connected with the 


1 Benares, 7 Notes of Cases, 54, suppl. 

2 Gazelle, 2 W. Rob. 281; Aline, 1 W. Rob. 119. 

2 Benares, anfe; Aline, ante. 

4 Aline, ante. 

53 W. Rob. 229; 7 Notes of Cases, 349. I quote from the short-hand 
writer's report, as before. 
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vessel. ‘The necessary consequence would be a material increase in the 
amount of the premium. Again, with regard to the case of the person 
who has received the damage, is not his interest benefited by the vessel 
being repaired, and enabled to proceed to her port of destination? Is he 
injured in the amount of his indemnity fund? Not atall. His interest [ 
have already stated is co-extensive with the right possessed by the owners 
of the vessel at the time when the damage is done, and his claim is para- 
mount to the extent of her value at that period. With respect to any 
subsequent accretion in the value of the vessel, arising from repairs done 
after the period when the damage was occasioned, his claim to participate 
in the benefit of such increase of value must depend upon the considera- 
tion how that increase arises, and to whom it in equity belongs. Against 
the owner, who repairs his vessel at his own expense, the claim of the 
successful suitor would extend to the full amount of his loss against the 
ship and the subsequent repairs: where, however, the repairs have been 
effected by a stranger, upon the security of a bond of bottomry, the case is 
altogether different ; and I cannot hold that universally bonds so granted 
must give way to prior claims of damage.’’ 


The decree in this case was, that the owner of the vessel 
run down (the Panther) was entitled to the value of the 
other vessel (the Aline) before the repairs were commenced, 
and to that portion of the repairs which was done after the 
arrest took place. 

It would appear, therefore, by this decision, that as a 
general rule (subject to this exception of a stranger bond 


fide advancing money for repairs without a knowledge, or 


the means of knowing the fact of the pre-existing lien) 
subsequent bottomry is bad. 

The exception is one of pure equity, for the court will 
not give the lender any part of his bottomry premium. 

In the event of the res being insufficient to meet all 
demands, the lien of damage absorbs the liens of wages, 
towage, and pilotage, leaving those claims, when the 
owners are solvent, to be settled by proceedings in per- 
sonam. In the same manner the lien of prior salvage, if 
it has not been satisfied, is absorbed, and the salvors pay 
the penalty of their want of diligence in not prosecuting 
their claim when it was recent and solvable. It absorbs 
the lien of prior bottomry, but in this event the bond-holder 
is not placed in a more hard, or a less fair position than any 
other speculator, who has calculated and braved his chances 
of success or failure. 

Without infringing upon principle, the court protects the 
bona fide lender on subsequent bottomry (by whose aid 
repairs have been effected to a vessel which has committed 
damage) by prohibiting the successful suitor, in damage, 
from obtaining more than the value of that vessel, such as 
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it was when the misconduct occurred, leaving the residue 
to the bond-holder in lieu of his advances. But it has 
never been decided, whether salvage of a vessel, done sub- 
sequently to that vessel occasioning damage, is absorbed by 
the latter lien, or has preference over it. 

It will be interesting to determine the relation of the one 
to the other. The analogy between subsequent salvage 
and wages, and pilotage and towage, does not hold good, 
because salvage, unlike either of these liens, cannot be 
recovered by a personal proceeding, and bottomry, being a 
contingent and usurious contract, depending upon its own 
peculiar conditions, stands by itself. 

Prior salvage is also out of all similitude, for the suitor, 
in damage, can, by no sort of reasoning, be considered to 
have been benefited by the preservation of the vessel 
which inflicted the damnum upon him. Considering the 
point, therefore, upon its own merits, it may be regarded, 
in the first place, to be a thing wholly inequitable, that the 
salvors, being innocent of all share in the injury committed 
by the vessel, and having been the instruments or agents 
of her preservation after the lien for damage had attached, 
and she had thereby become the quasi property of the 
injured parties, should be left without reward or compensa- 
tion for their pains and risk, perhaps with injury, certainly 
with great wear and tear of their own property ; because if 
they cannot sue the res, they are without remedy for their 
own damages, and may not sue others for the consequences 
of their own voluntary act. 

They are, therefore, in a worse position than the seamen, 
pilot, or towers of the vessel; for the latter, as I have said, 
if they cannot get their wages er re, can always do so ex 
persond, provided the owners are solvent. 

Where, however, the owners of a damaging vessel are 
insolvent, so that the only fund for the payment of mari- 
time liens is the res, upon which they are privileged 
charges, it would appear (though I can find no adjudicated 
cases, ) that the court would apply a different principle. In 
the Benares, the court said :!— 


1 Benares, 7 Notes of Cases, 52.— In the Chimera (reported in the 
** Times *’ of the 25th Nov. 1552), the proceeds of the ship and the freight 
were insufficient to meet a decree of damage; but the seamen, notwith- 
standing, applied to be paid their wages thereout in the first instance. Dr. 
Lushington said, ** He would not deviate from the principle laid down in 
the Benares, and rejected the application. He said, that on the principle 
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‘Tn all the eases cited we must bear in mind, whether or not the owners 
of the ship which had done the damage were or were not solvent persons, 
because questions of exceedingly great difficulty might arise, which I do 
not mean to anticipate, except by saying that, as questions of towage, 
wages and salvage, may all be mixed up in bankruptey cases, | do not 
mean to bind myself by any observation I am going to make on any of 
these complicated questions.”’ 


If, therefore, a different principle, which is not stated, 
applies to cases where the owners of the ship which has 
done damage are insolvent, it becomes necessary to inquire 
what such principle is, and what are the extent and limits 
of its application. It can be no other than an equitable 
principle, and its object must therefore be to protect third 
parties, having a bond fide interest in the res, owing to 
their having conferred a benefit, from being left without a 
remuneration through the all-absorbing claim of damage. 
But in what way can this be done except at the expense of 
the suitor in damage? He, therefore, must abate so much 
of his claim as will compensate those who have preserved 
what the law has made his own res, or have rendered it 
available to his use by navigating and bringing it home; 
i.e. wages, pilotage, and towage must be paid in the first 
instance. 

But subsequent salvors are placed precisely in the same 
position — the equity is the same —the injustice of passing 
them over would be the same. 

It is therefore, I think, probable that subsequent salvage 
would be held to be entitled to be paid before damage in 
all cases, and wages, pilotage, and towage would be equally 
entitled in cases where the owners are bankrupt, and the 
res is suflicient to meet all demands. 

Besides placing liens ex contractu when they are in com- 
petition with each other, the Admiralty will also marshal 
the assets upon which they are secured. The principle of 
equity known by this name has been adopted in that court 
and applied to similar purposes, and with a view to similar 
results. 

It is the aim of the Court of Admiralty, as a court of 
equity, that every claimant on the assets in its hands shall 
be satisfied if and so far as that object can be effected by 








that parties sustaining a loss, were entitled to be reimbursed out of the 
proceeds of the ship and freight of the wrong-doer, so far as they extended, 
and that the seamen had a remedy in personam, while by the statute the 
claim of the Pickwith (the other vessel) was limited to the res, he was 
bound to pronounce against the mariners. 


39 
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any arrangement consistent with the nature of the respec- 
tive claims of the creditors. 

When, therefore, one maritime claimant has two funds 
to resort to, while another creditor has his security upon 
one of such funds only, the court, at the petition of the 
latter, will compel the former to resort to the other fund, if 
that is necessary for the satisfaction of both; and this prin- 
ciple applies wherever the election of a party having two 
funds will disappoint the claimant having the single fund ; 
and accordingly the court will, if necessary, control that 
election, and compel the one to resort to that fund which 
the other cannot reach, and by these means will protect the 
claimant on the single fund.! 

The court will apply this principle to the protection of 
one maritime creditor against another, and will prevent the 
election of one from prejudicing the claim of another. 

In the Trident, where there were two bottomry bonds, 
of which the earlier was secured on the ship and freight, 
and the other upon the ship, freight, and cargo, the court 
directed the earlier one to be satisfied from the ship and 
freight, and the later one from the cargo; and by these 
means enough was found for the satisfaction of both 
bonds.? 

The court thus controlled the election of the later bond- 
holder, who would otherwise by absorbing, in payment to 
himself, the whole of the ship and freight, have defeated 
the claim of the earlier bond-holder, who could not reach 
the cargo. 

In the Constancia, there were three bonds, one upon the 
ship, the second upon the cargo (but by implication of law 
upon the ship and freight also),® and the third upon the 
ship.* 

There were three funds, therefore, out of which the 
bonds could be paid, and the question arose from which 
fund were they to be severally paid, and which had the 
priority. 

The court directed the latest bond to be paid, preferably 
to the others, out of the proceeds of the ship; the other 
bond upon the ship to be paid out of what might remain of 


—__ —_ — ommmeupeanen ————— a 


1 Williams on Executors, part 4, book 1, ch. 2, s. 2; Toller, book 3, 
ec. 8. 

2 Trident, 1 W. Rob. 35; and Monthly Law Magazine, vol. iv. p. 256. 

3 Vide post. 

4 Constancia, 4 Notes of Cases, 285, &c. 
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such proceeds; and the bond upon the cargo to be paid 
out of the freight and cargo, thus preventing the last- 
mentioned bond from participating at all in one of its 
securities —the ship. And upon a further question being 
submitted to the court, out of what funds the wages, 
pilotage, and towage were to be paid, the court adhered to 
the principle of its former decision, but directed the wages 
to be paid out of the gross freight, and the proceeds of the 
ship rateably, and the balance of the proceeds and freight 
to be first applied to the third bond (on the ship), and the 
balance of the freight and so much of the cargo as should 
be necessary, in satisfaction of the second bond —the first 
bond thus unavoidably, through the circumstances of the 
case, being left unprovided for.! 

In observing upon this last-mentioned circumstance, the 
court said, — 

**Out of what fund are the wages, pilotage, and towage to be paid? 
I am asked to decree these charges to be paid out of the freight solely. 
Why?! For what reason should | hold the ship exempted! ‘The ship, 
prima facie at least, is as much benefited by the services of the pilot and 
seamen as the freight; but | am desired so to exempt the ship, and exclu- 
sively charge the freight, that | may save the holders of the first bond on 
the ship from total loss, and the holders of the second bond on the ship 
from partial loss. ‘This is very desirable to be done if it could be done, 
but if I assent to that prayer who will be the sufferer? The owner of the 
cargo. If I am to give it to the one, I must necessarily take it from the 
other; but the owner of the cargo can never be affected by any bond till 
the ship and freight are exhausted, and ought never to be made liable for 
wages, pilotage, and towage directly. I am, however, called to do this in 
favor of bond-holders, who have no security on the freight or cargo, and 
who, by their own act, lent their money without such security ; that is, I 
am called to do that indirectly which I cannot do directly.”’ 


The court here distinctly recognises the principle of 
equity, that forbids a fund to be subjected to a claim to 
which it was not before liable in law. 

The Mary Ann was a case in which there was a bot- 
tomry bond on the ship only, which latter had also been 
arrested for wages, and was insuflicient to meet both 
claims. The court (Dr. Lushington ) decreed that the 
wages should be paid out of the freight, leaving the whole 
proceeds of the ships available in satisfaction of the bond- 
holder’s claim.? 





1 Constancia, 4 Notes of Cases, 512. 

? Mary Ann, 9 Jurist, 95. Having mislaid this volume, we quote the 
case from Mr. Pritchard’s Digest; in our opinion, for analysis, condensa- 
tion, and accuracy, the best work of its class which has appeared. 
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The same or an analogous principle has been applied to 
the protection of the owners of two or more res against the 
creditor, so that the one owner shall not suffer for the gain 
of another. 

When a creditor has a double security, ¢.e. upon two 
res, he may resort to one of them for the payment of his 
whole demand, if it be sufficient for his purpose ; but he 
may only do so, provided they are both the property of the 
same owner, and the interests of no third party are com- 
promised.' ‘The same creditor loses this freedom of choice 
if the ship is the property of one person, and the freight is 
the property of another (e.g. by a prior assignment. )? In 
this case the court will protect one owner, as against the 
other, by apportioning the debt of this single creditor upon 
both res, so that one res shall not be exhausted for the 
benefit of the other. ‘The principle is, that both the res 
(or their owners) must have been equally benefited, and 
the one should, therefore, contribute towards the burthen 
of the other. 

In the Dowthorpe, the ship and freight formed two 
funds for the satisfaction of pilotage, towage, wages, and 
a bottomry bond. ‘The proceeds of the sale of the ship 
alone were sufficient to pay off all these claims. But the 
freight had been assigned, and the ownership of it was in 
other persons.® 

The question, therefore, arose whether the demands 
should be thrown exclusively upon the one or the other, or 
on both together, and in what proportion. Dr. Lushington 
said : — 

**T conceive the liability to pay ought in equity to be governed by the 
benefit received. He who takes a benefit must bear his share in the bur- 
thens, In bottomry transactions, where, as is commonly the case, the 
ownership of the vessel and freight is in the same person, no question can 
arise of this description ; but where those interests are severed, the prin- 
ciple becomes applicable. ‘The ship and freight are both saved or benefited 
by the bottomry transaction”? 4 


Dr. Lushington was of opinion, — 

** Tn all ordinary cases where the ship and freight belong to different 
persons, a botto.ury boad should be paid by both rateably.’’ 9 

He also said with regard to pilotage, wages, and tow- 


age :— 


! Dowthorpe, 2 Notes of Cases, 264. 

* Constancia, 4 Notes of Cases, 512. 

3 Dowithorpe, ante. 4 Ibid. 271. 5 Ibid. 274. 
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‘The exertions of the pilot and seamen contribute as much to the 
realizing of the freight as to the protection of the ship.’ ! 

In the Fortitude, the court extended its protection to the 
mortgagees of a ship, by throwing part of a burthen, to 
which the ship was subjected, upon the freight; forty- 
eight sixty-fourth parts of the ship (which had been arrested 
for wages) claimed to be entitled to acertain portion of 
the freight under 3 & 4 Vict. c. 65, s. 4, and asked the aid 
of the court to arrest the freight. This was opposed by 
the master, who was also the owner of the remaining 
sixteen sixty-fourth parts of the ship, and also by the con- 
signees of the cargo. The court (though it rejected the 
application, on the ground that mortgagees could not have 
an original action against freight under that Act) observed 
that it reserved the question, whether it would not make 
the master’s sixteen shares not only liable pari passu with 
the other forty-eight, but also to bear, so far as the wages 
were concerned, that share of the burthen which the 
freight in equity ought to bear. The court also intimated 
its willingness to decree a monition against the master and 
part-owner, to bring in the freight so far as might be 
necessary.” 

Besides protecting the owners of a ship and freight, 
when they are distinct persons, by proportioning the weight 
of a lien upon each, in the manner which I have before 
defined, the Court of Admiralty, in the exercise of its 
equity, has also hit upon a rule which affords a somewhat 
analogous protection to the owner of a cargo in those cases 
of bottomry where a cargo has been heppetien cated in con- 
junction with the two others , and the latter are the property 
of the same person. By means of this rule the court will 
direct the order in which all the funds in such a case shall 
be successively applied. Under such circumstances, there- 
fore, whatever may be the actual order of the hypothecation 
of the several res, as contracted for in the bond itself, the 
ship must be first exhausted; if that be insufficient, the 
freight becomes applicable; and should there be still 
deficiency, the cargo must then, and then only, contribute, 
and only to the extent of the deficiency, but no more.* 
The reason for affording this protection to a cargo may be 


1 Jbid. Dr. Lushington excepted those cases where freight has been 
paid befurehand. Vide, also, the John, 7 Notes of Cases, 64. 
- 2 Fortitude, 2 Notes of Cases, 524. 
2 Constancia, 4 Notes of Cases, 287, 512. 
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thus stated. It should in equity be only compellable to 
supply a deficiency in the others, and not bear a proportion 
of a general weight; for the expenses of bottomry relate to 
the repair and refit of the vessel, and therefore being 
directly and primd facie for the benefit of such owner's 
property, his ship and freight should be first applied in the 
liquidation of such expenses.! Accordingly, a bond made 
upon a cargo alone is valid, upon the principle that the 
ship and freight are by intendment of law, or by implica- 
tion, hypothecated along with it ;? “for (said Dr. Lushing- 
ton) a cargo can never be hypothecated for the benefit of 
the ship, that is, for the purpose of exonerating the ship 
from any part of the burthen belonging to her.” ® 

Where a master hypothecates a ship and cargo, it is 
assumed by law that the hypothecation of the freight, also, 
was contemplated by the contracting parties, and in such a 
case the court will direct the freight to be brought in, and 
made subject to contribution, although it has not been 
arrested or even proceeded against, 7. e. included in the 
action itself.t Accordingly, whether the bond-holder desires 
it or not, the court will, at the petition of the owner of the 
cargo (so hypothecated solely), direct the ship and freight, 
though admitted in the bond, to be applied in the first 
instance in satisfaction of it.° On the same principle, if 
the holders of a bond upon ship, freight, and cargo arrest 
them all, the court will, on the application of the owners 
of the cargo, suspend the proceedings against the latter, 
until, on the ship being sold, and the freight being brought 
in, it has been ascertained that these two funds are insuili- 
cient to discharge the whole of the bond.® It is competent, 


1 Constancia, 4 Notes of Cases, 287, 512. 

* Ibid. But unless the ship be liable in law, the cargo cannot be. 
(Oswauld, 14 Jurist, 96.) 

3 Constancia, 4 Notes of Cases, 512. 

4 Ibid. 520; Dowthorpe, 4 Notes of Cases, 84; and the Prince Regent 
cited in it; Mary Ann, 4 Jurist, 94, 95. 

5 Constancia, ante. In the Constancia, Dr. Lushington said, ‘* The 
judginent in the Prince Regent has made all clear, for the Judge held that 
the freight was to be ealled in, though it was not included in the bond, and 
applied to the liquidation of the bond before the cargo could be resorted 
to. Now no distinction ean, on any legal principle, be made between 
freight not expressly hypothecated, and a ship not hypothecated, and it 
was so laid down in that case and in the Gratitudine.’’ ‘The case of a 
bottomry bond on freight alone does not appear to have ever arisen. (Con- 
stancia, 4 Notes of Cases, 518.) 

6 Bonaparte, 7 Notes of Cases, 55, suppl. 
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however, to the bond-holder to arrest the eargo in the first 
instance, as well as the other res, in order to secure the 
7 whole property over which the bond extends. "This limited 

exemption from liability, which the law confers upon a 

cargo, has other reasons also in its favor. In the first 
: place, the master is not the servant or agent of the owners 
. of the cargo in the sense in which he is so of the owners 
I 


; of the ship; nor, again, do the interests or necessities of 
1a commerce require so imperatively in the case of the one as 
| in that of the other, that he should have an unrestricted 
| and discretionary power to bind them and their property 
i by his own acts. 
| Hypothecation is undoubtedly one of the most delicate 
tt exercises of a master’s discretion. If he hypothecates the 
ee ship, his object in so doing is to be thereby enabled (when 
ij he otherwise could not) to carry on the cargo and earn 
|) freight for his owner, 7. e. to fulfil his obligation to the one 
nt | and to benefit the other; and if he pledges the freight 
L also at the same time, his reason for taking this step is 
at identical. 
ii But if he bottomries the cargo, he does an act so desiruc- 
ae tive at the first blush to the pecuniary interests of its 
: consignee, that nothing but the sternest and least-provided 
necessity can justify and uphold it. By such an act, the 


ostensible object of which must be to benefit the consignee 
by carrying his cargo safe onwards, the latter is muleted 
not only of his freight, which he must pay under his 


: ' . 
| charter-party or agreement, but in the value also of a 
: . P . 
portion (greater or less as the case may be) of his cargo 
itself. 

itself. 


A cargo, therefore, as it can receive no direct benefit 
from the transaction, and must experience a loss, should, in 
all reason, be the last contributory under a bond of bot- 
tomry. This state of things is consequently in fact and 
principle wholly different from salvage, where all are bene- 
fited alike, and should therefore all contribute equally to 
support the weight of the remuneration awarded to the 
salvors.! 

This graduated liability of the ship and freight does not 





1 This is the general rule ; but with respect to silver and bullion, when 
they form the cargo, the court makes a distinction between the ship and 4 
the cargo, on the ground that such cargo is ** more easily rescued and pre- 
served than the more bulky articles of merchand:se.’? (Emma, 2 W. Kob. 
320.) 
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apply in cases of subtraction of wages. The seaman may 
elect to arrest the ship, or the freight alone, or he may pro- 
ceed against the ship and freight together ;! and it would 
appear, that if a seaman elects to arrest the ship alone, a 
mortgagee of that ship cannot compel the freight to be 
brought in to the Admiralty in order to contribute towards 
the payment of the wages.” 

If the ship and freight belong to the same owners, it is 
indifferent out of which property the seaman pays himself, 
or whether he does so out of both. 

The same reasoning applies in the case of damage. 

It will have been seen, that in the preceding remarks we 
have principally drawn our authorities from the reported 
judgments of the present President of the Court of Ad- 
miralty. The vast increase of business which that court 
has enjoyed of late years in its civil department, has com- 
pelled, and enabled that eminent judge to construct a 
system of more extended equity than was either required 
by, or was applicable to, the cases which were submitted 
to his court at a former period. What his great predecessor 
Lord Stowell did for the law of Prize, Dr. Lushington (vir 
ejusdem mus@,) has done for the equally complicated, 
though less agitating questions, which beset the merzantile 
community in the time of peace. The same characteristics 
of an acute and luminous intellect of the highest order, 
combined with the acquisition of profound and varied learn- 
ing, distingnish the judgments of both, and their reader is 
constantly charmed by the discovery that, in the productions 
of such men, a rule of law can be identified with a principle 
of morality, or a maxim of public policy. 
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Superior Court of Vermont, Windsor, ss., March 21, 1853. 


Rosinson C. Powers, PETITIONER 


[Haheas Corpus. — Imprisonment of the person intoxicated for refusing to testify 
where he obtained the | quor, under the 22d Sect. of the Vermont Liquor Law, 
held not to be unconstitutional, | 





1 Fortitude, 2 Notes of Cases, 517, 518; Margaret, 3 Hagg. 238. 
2 Fortitude, ante. 
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Tue facts in the case were substantially as follows. 

Late in the afternoon of the Sth of March, the relator, 
who resided in the same house with his father, who was 
very advanced in age, was overheard, from without, using 
very abusive and boisterous language toward his father. 
Upon persons going in, he became quiet, but seemed to be, 
and was in fact, very thoroughly intoxicated, and very con- 
siderably excited. The sheriff was sent for, and in a few 
moments arrived, and took him into custody, and put him 
in jail, under the provisions of the 22d section of the 
statute of the last session of the legislature, entitled “An 
Act to prevent traffic in intoxicating liquors, for the purpose 
of drinking,” which is in these words: 

** Sect. 22. Whenever any person within this State shall be found in such 
a state of intoxication as to disturb the public or domestic tranquillity, any 
sheriff, deputy sheriff, high balilf, or justice of the peace for the county, 
or any constable, grand juror or selectman of the town in which such per- 
son is to be found, may, without warrant, and it is hereby made their duty 
to apprehend such person so intoxicated, and take and retain him in cus- 
tody, at the expense of the town in which he ig so found, in any place 
within the county, in the discretion of the officer so arresting, until, in the 
opinion of such officer, the person so detained shall be capable of testifying 
properly in a court of justice, and as soon as may be thereafter, bring him 
before some justice of the county, and such person, so found intoxicated, 
shall, on oath before such justice, disclose the place where, and the person 
of whom the liquor so producing intoxication was obtained, and all the 
circumstances attending it; and, on the refusal or neglect of such person 
so to disclose, he may, by such justice, be committed to the common jail 
of the county, at the expense of the town in which he was so found, until 
he shal] so disclose, or by said justice be discharged. And in case said 
justice shall adjudge from the evidence that the sale, furnishing or giving 
away of said liquor was an offence against this act, he shall forthwith issue 
his warrant, and cause the person so selling, furnishing or giving away 
said liquor, to be brought forthwith before him, and such proceedings shall 
be had in the ease, in all respects, as would have been had if the person so 
offending had been regularly prosecuted before such justice, for such 
offence, in the manner prescribed in this act. And any person resisting 
the arrest or detention of such person so found intoxicated, by any of the 
officers aforesaid, shall be liable to the same penalties as are provided by 
law for resisting a sheriff in the execution of a legal process.”’ 

On the day following, and as soon as he became entirely 
sober, he was brought before Justice Palmer, and an ex- 
amination had, in regard to the person of whom he obtained, 
and the manner of his obtaining the liquor, by which he 
became intoxicated ; but his answers not being satisfactory 
to the justice, he was re-committed, and now brings this 
habeas corpus. 

Affidavits were filed in regard to the disclosures of Powers 
before the Justice, which were altogether in conflict with 
each other, and some of them with that of the Justice. 
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On the part of the relator, they tended to show that he 
had made a full and satisfactory disclosure, and that the 
continuance of the imprisonment was unnecessary, and 
must ultimately prove unavailing. On that of the State, it 
seemed from the testimony of the Justice and others, that 
his disclosures were evasive, contradictory, and unsatistac- 
tory. ‘There was also testimony from the jailer, showing 
that he told him he kuew more about the liquor than he 
stated under oath, naming where, and describing of whom, 
he obtained it. In the argument of the case, on the part 
of the relator, it was claimed that these admissions to the 
jailer had reference to liquor taken from the prisoner some 
days before, and not to the same upon which he became 
intoxicated. 

The case was elaborately argued by Mr. C. P. Marsh 
and Mr. 7'racy, for the relator, and by the State’s Attorney, 
Mr. Warren C. French, and Mr. FE. Hutchinson, for the 
State ; and the opinion of the Court was given by 

Reprietp, C. J. — The leading question made in the 
case is, how far that provision in the law, under which the 
prisoner is committed, is to be regarded as constitutional. 
This word constftutional, as applied to laws, has a very 
narrow range. It is an inquiry, merely, as to the contlict 
between any act of the legislature and the fundamental 
law of the State, which is supposed to be embodied in the 
express provisions of our written State Constitution, as 
limited, or enlarged, by that of the United States. 

It is scarcely necessary, we trust, at this late day, to say, 
that the judicial tribunals of the State have no concern 
with the policy of legislation. ‘That is a matter resting 
altogether within the discretion of another co-ordinate 
branch of the government. ‘The judicial power cannot le- 
gitimately question the policy, or refuse to sanction the 
provisions, of any law, not inconsistent with the funda- 
mental law of the State. And they would never attempt 
to do this even, except upon obvious and satisfactory 
grounds. 

The only ground upon which it has been claimed that 
the statute in question is unconstitutional, is that it con- 
flicts with the 10th and 11th Articles of the Bill of Rights 
of our State Constitution, and with the 4th, 5th and 6th 
Articles of the Amendments of the United States Constitu- 
tion, embracing the same subject. 

It seems to us, that the llth Article of our State Consti- 
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tution, and the corresponding provisions in the United 

States Constitution, have no reference to the subject now 
’ J 

before the Court. The I1th Article is in these words : — 

** That the people have a right to hold themselves, their houses, papers 
and possessions, free from search, or seizures—and therefore warrants, 
without oath, or affirmation, first made, affording sufficient foundation for 
them, whereby any officer, or messenger, may be commanded, or required, 
to search suspected places, or seize any person, or persons, his, her or 
their property, not particularly deseribed, are contrary to that right, and 
ought not to be granted.”’ 

This seems to be directed against general warrants, and 
general search-warrants in particular, not specifically de- 
scribing the persons, places, or property, to be searched or 
arrested. It has never been supposed to prohibit arrests by 
private persons, or without warrant, in that class of cases 
where delay would be perilous. Necessity is the first law 
of government, as well as of nature, and is not to be abro- 
gated by implication. 

In order to determine how far this proceeding is in vio- 
lation of the 10th Article of the State Constitution, it will 
be useful to compare the two carefully. The Article is in 
these words : — 

** That in all prosecutions for criminal offences, a person hath the right 
to be heard, by himself and his counsel ; to demand the cause and nature 
of his accusation ; to be confronted with the witnesses, to call for evidence 
in his favor, and a speedy, public trial. by an impartial jury of the country, 
without the unanimous consent of which jury he cannot be found guilty ; 
nor can he be compelled to give evidence against himself; norecan a person 
be justly deprived of his liberty, except by the laws of the land, and the 
judgmeut of his peers.” ‘ 

It is obvious to remark, upon the slightest view of this 
article, that if the prosecution under consideration is of the 
character indicated in this article, the proceedings cannot 
be maintained. The proceedings indicated, in the 22d 
sect. of the statute under consideration, possess almost none 
of the requisites indicated in this 10th Article of our Con- 
stitution. But we think the proceedings under this statute 
are not to be regarded altogether as a prosecution fora 
criminal offence — perhaps not to any extent. ‘The prose- 
cution referred to in this article in the Constitution is obvi- 
ously the final trial, before the traverse jury, in open court, 
and would seem to have reference altogether to those courts 
whose proceedings are according to the course of the com- 
mon law, and especially to offences, properly so speaking— 
‘criminal offences,” in the words of the article; such as 
are made punishable by imprisonment or some other per- 
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sonal disability, or at all events by fine. And it is ques- 
tionable, I think, whether this article was ever intended to 
have reference to that class of minor offences, which from 
time immemorial, both in this country and in England, 
have been made punishable by single magistrates, without 
any of the appliances, or apparatus, which seem to be indi- 
cated in this article. But however that may be, it is apparent 
to us that the proceeding indicated in the statute under 
consideration is not even one of those minor oflences pun- 
ishable by fine only. 

The proceeding against the relator was in the first in- 
stance of a criminal nature, and to some extent, in its 
inception against him, inasmuch as it deprived him of his 
liberty, until he became sober, and that induced us to re- 
quire notice to the State’s Attorney. Beyond that it does 
uot seem to be a proceeding against him; but a sort of 
court of inquiry against some unknown but suspected per- 
son, as guilty of another offence against this same statute, 
in furnishing the cause of this person’s first offence. After 
the man becomes sober, the statute does not propose to 
subject him to any restraint, by way of punishment for any 
offence, but only to secure his testimony against other per- 
sons suspected of some violation of the law, and of aiding 
in his first guilt. 

The inquiry then arises, whether these provisions of the 
law, in the order they are proposed to be accomplished, are 
against any fundamental law of the State, or the United 
States. ‘The whole matter is very considerably atiected 
in our view, if we settle clearly in our minds that the 
legislature are the sole judges how far druukenuess, or 
those who aid in its perpetration, are punishable criminally. 
I take it that at this day it is scarcely needful for this court 
to spend words in vindicating this acknowledged right of 
the legislature. How far the thing is curable by any pro- 
cess of mere legislative restriction, is a matter with which 
we have here no possible concern. We would be hopeful 
of all laws, that they are in some sense capable of answer- 
ing their proposed end. Assuming, then, that the leg- 
islature have the right to punish drunkenness, and those 
concerned in its perpetration, or indirect production and 
commission, it becomes a question of expediency merely 
how far they will punish it, or in what mode. We should 
then, to treat this matter fairly, view this subject in the 
same light we do any other subject of criminal legislation. 
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Let us, then, for the purpose of placing this matter ina 
different point of view, so as, if possible, to perceive its true 
bearing, suppose that, in the first instance, the relator had 
been guilty of a homicide which was clearly manslaughter, 
and the sheriff had been called in after the whole transac- 
tion was ended, and he had taken him into custody, and 
detained him, either in jail, or not,—for in that respect 
there is probably no difference. Is it supposable that any 
one, even without any special statute, would regard this as 
unlawful? And if not, then a special statute requiring it 
could not be more so than the act, without any express law. 

And if the legislature should see fit to punish homicide 
committed in a state of intoxication, by having the person 
arrested and detained until he become sober, could he com- 
plain of the arrest and detention without warrant and trial 
by jury, any more than if he were still liable to further 
punishment for the offence, he could object to the prelimi- 
nary detention? It seems to us it could make no differ- 
ence as to the power of the legislature to order the arrest 
and detention of one who had committed homicide in a 
drunken fit until he become sober, whether he was made 
liable to still further punishment afterwards or not. 

What essential difference in principle, then, will it make 
whether the arrest and detention is for disturbing the public 
peace, in a state of drunkenness, or committing a more 
grievous offence? When we concede to the legislature the 
right in one case, it follows in the other, unless they are 
restricted in some way, which is not the case, as it seems 
to us. lew persons at this time would be inclined to deny 
the right in the case supposed. And we think it follows of 
course in a case of a breach of the peace in a state of intoxi- 
cation, as much as in the case supposed. 

This portion of the statute is peculiarly expressed, and, 
as it seems to me, needlessly minute in detail. But that 
was done probably out of over-caution to prevent miscon- 
struction of the purpose of the legislature. It seems to me 
that “public and domestic tranquillity ”’ mean nothing more 
than the public peace. The public peace is made up of the 
aggregate of individual peace, and domestic peace is nothing 
more than a subdivision of the one and the aggregation of 
the other. One cannot lawfully disturb the quiet of do- 
mestic life by that same kind of offensive and tumultuous 
carriage, which would any where constitute a breach of 
public peace, although no one but the family of which he 
is a member is present. 
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The statute, then, on a fair construction, we think, pro- 
vides, that if one shall be in that peculiar state of intoxica- 
tion whereby his conduct puts those about him in reasonable 
fear of bodily harm, any sheriff, or other officer named, may 
take him into custody, and detain him till he is sober enough 
to testify. This is the first point at which it would be 
reasonably safe to have such a person go at large. ‘This 
any citizen might always do in England or this country, 
upon the mere ground of preventing the continuance of the 
disturbance, — upon the same ground that one may arrest, 
without warrant, to suppress a riot. See Npalding v. Pres- 
ton, (21 Verm. Reports,) and cases cited, where the subject 
is fully discussed, and to which Ll would beg leave to refer 
as containing my opinion, and the authorities upon which 
it is founded in regard to this subject, generally expressed, 
after much examination and reflection, many years ago. 

This we think is scarcely to be regarded, as in the nature 
of punishment for a crime, or offence committed by the one 
arrested, but to prevent the continuance of an offence, or 
the re-commission of it. And in whatever light it is viewed, 
to deny the right to the conservators of the public peace 
throughout our country, would be at once to strike a death- 
blow to the whole police power of the country. If it is not 
desired to carry the restraint beyond the point of returning 
soberness, all will perceive at once the very manifest ab- 
surdity of attempting, in practice, to apply the provisions of 
the 10th article of our State Bill of Rights to the matter. 
A formal complaint and warrant, and a formal jury trial, 
would be likely to continue quite beyond the term of re- 
turning soberness. 

After the person arrested is sober, the proceedings seem 
to us to be of the nature of preliminary proceedings me 
an unknown person suspected of an offence against the 
‘statute, connected with the prisoner. And assuming that 
such inquiry is in regard to a legally punishable offence, it 
is not necessary to go further, and inquire whether all the 
provisions of the statute, in regard to such person, are strictly 
constitutional. If not objected to by him, the mere wit- 
nesses could scarcely raise any such question, certainly not 
until after some judicial declaration in regard to the matter. 
This person is, then, not required to give testimony against 
himself, for there is nothing in the statute, or in any statute 
of the State, which renders him further punishable, for 
the drunkenness. But he is required to give testimony, in 
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regard to a transaction of which it may fairly be presumed 
he will ordinarily have knowledge, and in which he has no 
concern, aud which is an offence against the law of the 
land. ‘This is not very different from an inquiry before a 
grand jury. And there is no doubt the court might and 
would commit a witness refusing to give testimony before 
a grand jury, unless he had some excuse affecting himself. 

‘T have known joint perpetrators of crime often com- 
pelled to give testimony in regard to the transaction against 
a co-offenuder, after having a verdict in their own favor, and 
no one ever doubted such testimony was legally imperative 
upon the witness. If one chooses to plead guilty to an 
offence, there is no doubt he may be required to give evi- 
dence agaiust others connected with him, in the perpetration 
of the crime. And it can make no difference that the of- 
fender is not publicly known, or that the legislature requires 
this preliminary inquiry to be made before a single magis- 
trate. It is the same in law, as if required to be made and 
the testimony given before this court, or the County Court, 
and a grand jury. The law supposes that the rights of the 
Witnesses and the accused will be equally well protected, 
and the legislature seem to be of a similar opinion, so far as 
this statute is concerned. 

This section of this law is not more stringent than are 
the powers given to the Probate Court, in relation to re- 
quiring persous complained of for embezzlement to make 
discovery, and not very different from the powers of the 
County Court, in regard to compelling witnesses to give 
testimony before the court in the trials before the tra- 
verse jury, or before the grand jury. ‘The only thing, as 
it seems to me, which renders this provision of the statute 
so anomalous in the eyes of some, and which exposes it to 
so much criticism, is, that it is a provision of a peculiar 
character, ii some sense, although strictly analogous to 
others with which we are most familiar, and one which is 
not found in this precise form, in regard to any other of- 
fences; and, secondly, that this inquisition is entrusted 
altogether to the discretion of a single justice in the first 
instance. 

But it will be apparent, that if the legislature think this 
class of offences more difficult of detection than any other, it 
would be expected that they would have resort to other and 
more strict and searching scrutiny and inquisition in regard 
to them. And of all this we do not see how any one can 
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justly complain, or that any one would he likely to com- 
lain, if he was, and intended to keep himself innocent. 
And whether this shall be conducted by one court, or an- 
other, is only matter of convenience or taste. But it will 
be obvious, that to be of any practical importance, it would 
have to be confided to a pretty numerous class of persons. 
This shows our opinion of the perfect legality and constitu- 
tionality of the 22d section of the act, so far as this relator 
or this case is concerned. 

We are now to inquire whether there has been any such 
irregularity in these proceedings as to entitle the party to 
be discharged. 

We think our statute, in terms, allows the relator to con- 
trovert the return of the cause of his detention, or to prove 
any other facts which the court deem material to the deter- 
mination of the case. But in the case of #x parte Horsley, 
(22 Vt. Rep.,) and in a case in Grand Isle County, on the 
present circuit, founded on a conviction of the statute of 
last year upon this same subject, it was considered that 
upon habeas corpus the court would not re-examine the 
proceedings of the magistrate. If we were to do that, it 
would be extending the remedy, by habeas corpus, fur- 
ther than it has generally been extended in this State, and 
applyng it to another class of cases from what it legally 
applies to. 

We think the magistrate has a discretion to determine 
when the person has made a full and fair disclosure in 
regard to the points upon which he is required to disclose. 
If it were not so, the provision could not practically amount 
to any thing, aud would be worse than useless. And we 
do not perceive why there is any more danger in intrusting 
him with this discretion, to determine whether he did “ re- 
fuse to disclose ” or when he has “ made disclosure,” in the 
language of the act, than to intrust him, or any other court, 
with a discretion to determine when a witness refuses to 
give his deposition, or to give testimony, in any other form. 

If in a case of this kind the magistrate should refuse to 
hear the disclosure, or after it was fairly made should per- 
Sist in imprisoning the person, we have no doubt upon 
proper process this court would devise some mode to compel 
the magistrate to do his duty. But of course we should not 
interfere upon any doubtfal state of the evidence. We 
should make the same presumption in favor of the good 
conduct of the magistrate, to which every one is fairly en- 
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titled, until the contrary be shown. If we volunteered to 
interfere and exercise the discretion for the magistrate in 
cases of this kind, we should probably have more work of 
the kind than would be altogether consistent with our 
duties. 

We should require in such case proof of abuse of authority 
of a clear and decided character. And we are not satisfied 
that any such thing has occurred, in the present case, so 
that we could not interfere here, if the application had been 
in any other form. 

Nore. It seems to me that all the proceedings in the 
administration of the police in the cities, where they have no 
jury trial whatever, if the offences which they assume to 
punish by fine and imprisonment, come fairly within this 
provision of the United States Constitution, and of the con- 
stitutions of most of the States, are altogether void and 
illegal, and violations of the first principles of the liberty of 
Englishmen, as defined in Magna Charta. But no such 
idea has ever been entertained. No man ever supposed 
that every time a policeman arrested a night-walker or a 
drunken brawler, in New York or London, he was violating 
the chartered rights of the citizen, or subject, in the manner 
claimed here. 

And it is difficult for me to perceive how any of the 
criminal prosecutions before magistrates can be fairly vindi- 
cated, if they come within the general scope of this article 
of the Bill of Rights. A jury of six men is not the jury 
indicated by the United States Constitution or by Magna 
Charta, any more than a jury of three men, or two. Anda 
jury of the country, in the language of our Bill of Rights, 
means a jury of traverse of twelve men, no doubt. And I 
do not believe it would be regarded as constitutional for 
legislatures to provide, that in trials for high crimes punish- 
able by imprisonment in State prison or other personal dis- 
ability, the offender should be tried by a jury of two, or six 
men even. It seems to me we could not give this consti- 
tutional provision the wide scope asked for it, without, in 
effect, breaking down the most efficient and essential 
powers of our civil government. And we entertain uot the 
least doubt that it was never, in any country, where the 
common law prevails, intended to have any such scope. 

And it seems to us the relator has no just occasion to feel 
that the times are evil beyond all former precedent, or that 
he suffers beyond all other citizens. Drunkenness, in vari- 
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ous ways, has always formed a subject of police regulation 
in the State. From 1797 to about the year 1820, a law was 
in force in the State, whereby persons who were in danger 
of becoming a charge upon the town, by reason of drunken- 
ness or other dissipation, might, on complaint of the select- 
men, to two justices, and notice to the person, be absolutely 
deprived of their property, and they and their families put 
under guardianship for an indefinite term. ‘That law and 
others, with different modifications, have almost always 
existed in the State, and have been enforced when occasion 
required, and no one supposed ayy constitutional provision 
was thereby violated. 

And a long acquiescence in regard to constitutional law is 
as important as any other prescription, and as often resorted 
to. In my judgment, we could not declare this portion of 
the law void, without involving, in principle, to a very great 
extent, the entire police of the State in the same category. 
For no jury trial is, or ever was, allowed in any of these or 
similar cases. 

The prisoner was remanded, and the petition dismissed. 





Supreme Court of New York, Albany, General Term, 
“ebruary, 1852. 


Before JJ. Panker, Waicut, and Iarais. 


Hiram Stocum er au. v. James H. Hooker et AL. 
Where, in an action on contract, the defendant pleads the non-joinder of his 
copartner as defendant, a reply that such copartner is an infant, is bad 
on demurrer. 
The contract of an infant is voidable, not void ; and infancy is a personal 


privilege, of which only the infant can avail himself. 
Burgess v. Merrill (4 Taunt. R. 468) reviewed and overruled. 


Tuts action was brought against the defendants, as 
partners, to recover damages for non-performance of a 
special cohtract for carrying wheat on the canal. ‘The de- 
fendants, among other things, alleged that Richard H. 
Pattison, at the time of making the contract, was a co- 
partner with them, and was and still is jointly interested 
with them in the contract. The plaintiffs replied, that 
Pattison was an infant; to which the defendants demur- 
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red. The issue of law, thus joined, was tried before Justice 
Harris, at Special Term, who gave judgment in favor of 
the plaintiff,! and the defendants appealed to the General 
Term. 

Job Pierson, for plaintiffs; H. P. Hunt, for defendants. 

By the Court, Parker, Presiding J.— The pleadings 
admit that Pattison, an infant, was a copartner with the 
two defendants, and a party to the contract, and the ques- 
tion presented for determination is, whether the plaintiffs 
are at liberty to claim a recovery against the two adult 
members of the firm alone, without making the partner 
under age a party to the action. I think this depends en- 
tirely on another question, viz., whether the contract with 
Pattison was void, or was only voidable. Bingham (in his 
Treatise on Infancy, p. 8), says — “A void act never is, 
nor never can be binding, either on the party in whom 
it originates, or on others: avoidable act is binding on 
others, until disaflirmed by the party with whom it origi- 
nated.”’ Tested by these definitions, the contract on which 
this action is brought is clearly voidable, and not void ; for 
it will not be contended, I think, that this contract with 
the infant never can be binding, either on the party or on 
others. If a promise by an infant were absolutely void, it 
would form no consideration for a promise made to him. 
But it is well settled, that an infant may maintain an action 
on his contract. (2 Cow. Tr. 702, and cases there cited.) 
Such was the action in F'orester’s case, (1 Sid. 40, 1 Keb. 4,) 
where the defence of failure of consideration was overruled, 
on the ground “ that it was only in the election of the in- 
fant to avoid the promise, and not in the election of the 
other party ;” and it was laid down that the infant’s prom- 
ise is voidable, not void. If the parties in this suit were 
reversed, and Pattison had sued as a co-plaintiff, it is quite 
certain that Slocum and Walker could not have set up in 
answer or in any way have availed themselves of the in- 
fancy of one of the plaintiffs. The rule is the same 
whether the infant be a sole plaintiff or a co-plaintitf. The 
reason of the rule is, that infancy is a personal privilege, of 
which no person but + infant can avail “ogy (2 John. 
Rep. 279; 5 Ib. 160; 15 Mass. Rep. 272; 15 Wend. 65; 
2 Randolph, R. 170, 189, 478.) ‘Thus a defendant ane 
plead the infancy of his co-defendant. sal John. R. 279.) 





1 See 12 Barb. 563. 
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It was once supposed that the promise of an infant to 
pay an account stated was void (1 T. R. 40) ; though Bing- 
ham says (Bing. on Inf. 19), that whether void or voidable, 
does not appear from any decision, but it is now decided 
to be only voidable. Williams v. Moore, (11 Meeson & 
Wels. 256.) A negotiable note of an infant was formerly 
held to be void. (Ll Term R. 40; 10 Johns. R. 33.) But 
it is now well settled to be voidable only. (3 Wend. 479; 
17 Ib. 419; 2 Hill, 120) And such is now the general 
rule as to all his parol contracts. (Bing. on Infancy, 21, 
note g; 15 Wend. 64.) Bounds were once held absolutely 
void, (Bing. on Inf. 31,) but they are now considered as 
governed by the same rule as simple contracts, and if not 
manifestly of a prejudicial character, they are not void. 
(1 J.C. 127; 11 Serg. & Rawle, 309.) Parker, C. J., in 
Whitney v. Dutch, (14 Mass. Rep. 457,) says the only 
clear and definite proposition which can be extracted from 
the authorities, is, that whenever the act done may be for 
the benefit of the infant, it shall not be considered void, 
but voidable. (5 Yerg. 41.) And this is approved by Kent, 
(2 Com. 234,) who says that the tendency of modern de- 
cisions is in favor of the reasonableness aud policy of a very 
liberal extension of the rule, that the acts and contracts of 
infants should be deemed voidable only. 

The plaintiffs rely on the case of Burgess v. Merrill, 
(4 Taunt. 468.) That was a case where a bill of exchange 
had been accepted by the firm of Merrill & Le Blond. Le 
Blond was an infant, and Merrill was sued alone. He 
pleaded in abatement the non-joinder of Le Blond, and the 
plaintiff replied, that Le Blond was an infant; to which 
replication the defendat demurred, and judgment was given 
for the plaintiff. It will be observed, that though the same 
question was raised by the pleadings, and in the same form, 
as in this case, the action was brought upon a different kind 
of contract, viz., the acceptance of a bill of exchange, and 
with regard to that particular species of contract the prom- 
ise was then held void, and not voidable. And Sir J. Mans- 
field, in giving his judgmeut, put it expressly on the ground 
that it was void. He said he ‘could never understand the 
doctrine that the contracts of infants were voidable only, 
and not void; and he added, ‘it is an extremely familiar 
doctrine, resulting upon all deeds and instruments, that they 
operate to form a contract according to their legal effect ; 
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this is therefore a binding contract as to the adult, though 
void as to the infant. And it is extremely proper to say 
that the plaintiff may safely overlook the privity of the 
infant as to whom the contract is nugatory, and may de- 
scribe it asa contract made with the adult defendant only.” 

The opinion that such a contract was void, was very 
strongly expressed by that same Judge on the trial before 
him of Williamson v. Watts (1 Camp. 552.) That suit 
was also brought on the acceptance of a bill of exchange, 
and the defendant was an infant. Sir James Mansfield said, 
“Did any one ever hear of an infant being liable as an 
acceptor of a bill of exchange?”’ He added, that “An 
infant could not accept a bill of exchange, even for neces- 
saries,”’ and directed a nonsuit. 

I concur entirely in the correctness of the decision in 
Burgess v. Merrill, if the contract was void, as it was then 
adjudged to be. But the reasoning is entirely inapplicable 
to the case under consideration, where the contract is not 
void but voidable. The later authorities hold that an ac- 
ceptance by an infant is voidable only. /Zunt v. Massey 
(5 Barn. & Adolph. 902.) If the reason for the decision 
has ceased, the decision falls with it. 

In giving the opinion in Burgess v. Merrill, Sir James 
Mansfield alluded to the case of Chandler v. Parks & 
Danks, (3 Esp. 76,) in which Kenyon, Ch. J., nonsuited 
the plaintiff, and said a new suit must be brought against 
Parks, the adult, alone, it appearing on the trial that Danks 
was an infant; and also to the case of Jaffroy v. I'reelner, 
(5 Esp. 47,) in which Lord Ellenborough followed the same 
doctrine. The decision was therefore made on the suppo- 
sition, if not on the ground, that if Burgess had sued both 
Merrill and Le Blond, and the latter had availed himself on 
the trial of his infancy, that the plaintiff would fail in that 
suit, as to both defendants, and be driven to a second action 
against Merrill alone. Without inquiring whether such in- 
convenience would be a good reason for not deciding a 
cause according to well-settled legal principles, it is enough 
to say that such at all events is not now the law. In Hart- 
ness V. Thompson, (5 John. R. 160,) both the cases in 
3 Esp. 76, and 5 Esp. 47, were overruled by the Supreme 
Court of this State. The Court said — “ These decisions 
were at nisi prius, and we are inclined to adopt a different 
and as we apprehend more convenient rule ;” and the 
court then proceeded to lay down the rule, that where a 
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suit is commenced against several joint debtors, upon a 
joint contract, and one of the defendants pleads infancy, 
or gives it in evidence on the trial, or avails himself of any 
defence going to his personal discharge, the plaintiff! may 
enter a nolle prosequi against such defendant, and proceed 
to judgment against the other defendants ; or the jury may 
find a verdict for such defendant, and for the plaintiff, 
against the other defendants. ‘This practice was adopted in 
accordance with Noke v. Ingham, (1 Wils. 90.) and Ser- 
geant Williams’ note to 1 Saund. R. 207. In Aobertson v. 
Smith, (18 John. R. 459, 478,) the case of Hartness v. 
Thompson was approved, and it was said the plaintiff in an 
action ex contractu against several, must show a joint con- 
tract against all the defendants, except in cases of infancy, 
death, or discharge of one of the defendants under the 
bankrupt or insolvent laws. The same practice on the 
subject of severing, where one of several defendants estab- 
lishes a personal defence, has been followed in x parte 
Nelson, (1 Cow. R. 417) ; Mason v. Dennison, (15 Wend. 
R. 66); Cole v. Pennel, (2 Rand. R. 178) ; Woodward v. 
Newhall, (1 Pick. R. 500) ; Tuttle v. Cooper, (10 Pick. R. 
281, 290); Cults v. Gordon, (1 Shepley, R.) ; 13 Maine 
Rep. 474; 3 A. K. Marsh. 437. Even in England, it was 
decided in Borill v. Wood, (2 Maule & Sel. 23,) that where 
one of the joint contractors had become bankrupt, the suit 
must be brought against both, and could not be brought 
against the other defendant alone, because the bankrupt 
might not choose to avail himself of his personal defence. 
This decision was made in the next year after that of 
Burgess v. Merrill. In the cases decided in this country, 
to which I have referred, bankruptey and infancy are put 
upon the same ground. ‘The principle decided in the case 
of Hartness v. Thompson was approved by the court for 
the correction of errors in Mason v. Dennison, (15 Wend. 
R. 64.) 

Under our late practice, the plaintiff was not only per- 
mitted to enter a nolle prosequi as to one of several defend- 
ants who availed himself, on the trial, of his infarey, but it 
might be done without paying costs. &'xr parte Nelson, (1 
Cowen, 417.) And the like exemption from costs existed 
where a verdict was rendered; it being premised by the 
Revised Statutes, (2 Rev. Stat. 707, § 26, 3d ed.,) that 
where one defendant was acquitted in a joint action ex 
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contractu, he could not recover costs, unless the judge 
certified he was unnecessarily or unreasonably made a party 


defendant. And there is room for the same exercise of 


discretion under the present practice, (Code, § 306.) 
Whatever technical difficulties may once have existed, 
under the general rule which required that the plaintiff in 


an action against several joint-defendants must recover, if 


at all, against the whole, none certainly exist under the 
code, which authorizes a judgment to be given for or against 
one or more of several plaintiffs, and for or against one or 
more of several defendants. Farmers’ § Mechanics’ Bank 
v. Rider, (5 How. Pr. R. 401); Fullerton v. Taylor, (6 
How. Pr. R. 259.) I do not suppose, by any means, that 
this provision extends any farther than to enable the court 
to give judgment according to the contract as it shall be 
made to appear on the trial, and against such as made the 
contract and have no personal defence. 

It is quite certain, then, that these plaintiffs might have 
sued Pattison with the other defendants, and have taken 
judgment against these defendants alone, if Pattison had 
set up and availed himself of infancy on the trial. 

But, after all, this case rests upon established legal prin- 
ciples. ‘The contract was not void. It was voidable only, 
and by Pattison alone. If Pattison had been sued with the 
other defendants, he might, if he chose, have availed him- 
self of his non-age to avoid the contract. But the plaintiff 
has no right to auticipate that he would do so. It is the 
right of Pattison to hold the plaintiffs to the contract ; and 
it is as much his right to be made defendant as it would be 
to prosecute as plaintiff. The plaintiff contracted with him 
subject to these legal rights.! It is also the right of these 
defendants to have their co-partner sued with them. ‘The 
plaintiff has no right to deprive them of contribution from 
their co-partner, or to collect from these two defendants 
what is due from all three partners, if it is due at all. ‘To 
enable the plaintiffs to maintain this action would be vir- 
tually authorizing them to sever the contract and make the 


1 If the infant elects to contract and carry on business jointly, and to be 
sued and to be liable joinily, can a person who has contracted with him say 
he shall notdo so? If sv, intancy is not a privilege personal to the infant, 
but to the person contracting with him. Neher the piainufls nor detend- 
ants can subject Pattison to the consequences of an act he may repudiate 
and condemn. The iniant has a right to be beard, and is entitled to the 
privilege of defending the suit. 
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defendants liable on a contract different from the one they 
made. 
The precise question involved in this cause has been 
decided by the Court of Appeals of Virginia in Wamsley v. 
Lindenberger & Co. (2 Rand. R. 478.) A promissory note 
was executed by one of two partners in the name of the 
firm. One of the partners was an infant at the time of 
the execution of the note. An action was brought against 
the adult partner only. All the facts were set out in the 
declaration, and the defendant demurred. The court held 
that the action was badly brought, the act of the infant 
not being void, but voidable only at his election. In that case, 
the English and American authorities were reviewed with 
care: and the court said the decision depended on the 
question whether the contract was void or voidable. 

I think the judgment appealed from should be reversed, 
and judgment given for the defendants on the demurrer. 


De Witt v. Jonatuan A. Bartey et AL. 


Upon a question as to the mental capacity of the grantors in a deed, the opinion of 
a witness, founded upon facts within his personal knowledge, and disclosed by 
him on the trial, is competent evidence. 

Culver v. Haslam, (7 Barb. 314,) approved. 

THis was an action of ejectment, tried at the Ulster 
Circuit, before Justice Harris, in May, 1851. The plaintiff 
claimed by virtue of a devise in the will of his father, 
Henry De Witt, executed 2d May, 1837. The testator 
died May 7, 1850. The defendants claimed under a deed 
from Henry De Witt to John H. De Witt, dated June 18, 
1849, and proved a deed from John H. De Witt and wife 
to one of the defendants, dated Dec. 12, 1849. The plain- 
tiff attempted to show that at the time the deed was made 
to John H. De Witt, Henry De Witt had so far failed in intel- 
lect as to be incapable of transacting business, and that the 
deed was procured by undue influence. 

In the course of the trial the plaintiff was permitted in 
several instances to take the opinion of a witness as to the 
grantor’s capacity, founded upon facts within his personal 
knowledge, and disclosed by him on the trial. The de- 
fendant’s counsel excepted to the reception of such evi- 
dence. 

Other questions arising on the trial, sufficiently appear 
in the opinion of the Court. 
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The jury found a verdict for the plaintiff, on which 
judgment was entered, and the defendants made a bill of 
exceptions, and appealed. 

E. R. Cooke, for plaintiff. 

T’. R. Westbrook, for defendants. 

By the Court, Parker, P. J. — The principal question 
presented in this case, is, whether it was competent for the 
plaintiff's counsel on the trial to ask the opinion of a wit- 
ness as to the capacity of the grantor, after the witness had 
stated the facts, within his personal knowledge, ou which 
such opinion was founded. 

The general rule undoubtedly is, that witnesses may 
state facts only, from which the jury are to form their 
opinions. But there are several exceptions to this rule, 
among which are questions of value, personal identity, 
genuineness of handwriting, and the testimony of experts 
in matters of science, skill, or trade. It is claimed, that 
the case now presented is among the exceptions to this 
general rule. | _ 

This question does not seem to have been distinctly pre- 
sented in this State for adjudication until the recent case of 
Culver v. Haslam, (7 Barb. 8S. C. R. 314,) and I concur 
fully in the very able opinion of the court pronounced by 
Justice Willard in that case, in which all the previous cases 
in this State, and many in other States, bearing incidentally 
on this question, are fairly reviewed. The court held in 
that case, that on a question of mental capacity, the opinion 
of an acquaintance, not a medical man, as to the condition 
of the grantee’s mind, is competent when connected with 
facts and circumstances within his knowledge, and dis- 
closed by him in his testimony as the foundation of his 
opinion ; though they very properly said that the force and 
value of the opinion would depend on the general intelli- 
gence of the witness, the grounds on which it was based, 
the opportunities he had had for accurate and full observa- 
tion, and his entire freedom from interest and bias. 

I entered upon the consideration of this case with im- 
pressions of the law adverse to the opinion expressed in 
Culver v. Haslam, but a pretty full examination of the 
authorities has entirely satisfied me of its correctness. 
Besides, I regard that decision as controlling authority in 
this court. 

The decision in Culver v. Haslam is in accordance with 
those in the English courts, as is shown by the authorities 
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referred to in Justice Willard’s opinion. I propose to refer 
briefly to some of the American cases, to show how well 
the law has been settled in other States in favor of the 
admissibility of the evidence. 

In Lester v. Pittsford, (7 Verm. Rep. 161,) decided in 
1835, Phelps, J. said, “That upon a question of insanity, 
witnesses, not professional meu, may be permitted to give 
their opinion in connection with the facts disclosed by 
them.” And in Morse v. Crawford, (17 Verm. Rep. 499,) 
decided in 1845, Bennett, J., in delivering the opinion of 
the court on this same question, said, “ The law is well 
settled, especially in this State, that a witness may give his 
opinion in evidence, in connection with the facts on which 
it is founded, and as derived from them ; though he could 
not be allowed to give his opinion founded upon facts 
proved by other witnesses.” 

In Poole v. Richardson, (3 Mass. R. 330,) as early as 
1807, the court permitted the subscribing witnesses to the 
will to be inquired of generally as to the judgment they 
formed of the soundness of the testator’s mind at the time 
he executed it, and allowed other witnesses to testify to 
the appearance of the testator, and to any particular facts 
from which the state of his mind might be inferred, but 
not to testify merely as to their opinion or judgment. The 
same rule is adhered to in that State in subsequent cases. 
(S Mass. Rep. 237 ; 5 Pick. 510.) 

In Connecticut, this point was decided in 1822. In 
Grant v. T’hompson, (4 Conn. R. 203,) Ch. J. Hosmer 
said —‘* That the mere opinions of witnesses relative to 
the sanity of a party, are inadmissible; yet their opinions, 
in connection with the facts on which they are formed, are 
admissible.” The same rule was subsequently recognised 
in Ainne v. Kinne, (9 Conn. Rep. 102,) and the court say, 
“Such opinions are entitled to little or no regard, unless 
supported by good reasons, founded on facts which warrant 
them. If the reasons are frivolous or inconclusive, the 
opinions of the witnesses are worth nothing.” 

In Pennsylvania, the same rule is established. In Ram- 
bler v. Tryon, (7 Serg. & Rawle, 90.) decided in 1821, 
Witnesses were offered to prove certain facts tending to 
show an extraordinary dullness of understanding in a tes- 
tator, followed up by the opinions of the witnesses founded 
on these facts, that he was incapable from defect of under- 
standing of making a will; and the court adjudged the 
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evidenee admissible. And in the later case of Wagan v. 
Nmaill, (11 Serg. & Rawle, 141,) a witness called by the 
plaintit? was asked, “ Whether from his actual knowledge 
of Peter Eipe, he considered him fit or unfit to make a 
will?” The defendant objected to the question, but it 
was permitted to be answered, and the defendant excepted. 
On error, the only point examined, was whether the ques- 
tion was leading. It was taken for granted by both court 
and counsel, that the plaintiff had a right to the opinion of 
the witness. 

In the State of Tennessee the following rules applicable 
to cases of this kind were laid down by the Supreme Court 
in 1836 in Gibson v. Gibson, (9 Yerger, 329.) “ First, 
attesting witnesses, and they only, are trusted to give their 
opinion merely, without cause or reason assigned, of the 
testator’s sanity. Secondly, physicians may state their 
opinion of the soundness of a testator’s mind, but they 
must state the circumstances or symptoms from which 
they draw their conclusions. As to all others, their 
opinions, considered merely as opinions, are not evidence. 
But having stated the appearance, conduct, or conversation 
of the testator, or other particular fact from which his state 
of mind may be inferred, they are at liberty to state their 
inference, conclusion or opinion as the result of these 
facts.” 

In Ohio the rule on this subject was not settled till 1843, 
in the case of The State v. Clark, (12 Ohio, R. 483.) 
That ‘was an indictment for murder, and the defence set 
up was insanity. On error, the Supreme Court held, after 
an examination of the decisions in other States, that on a 
question of insanity, witnesses other than professional men 
may state their opinions, in connection with the facts on 
which it is founded. 

But one of the most interesting cases I have found on 
this subject is that of Clary v. Clary, (2 Iredell’s Law R. 
78,) decided in North Carolina in 1841. The Supreme 
Court then examined the question upon principle, and came 
to the conclusion, that when the witness has an opportunity 
of observing the conduct and character of a person whose 
sanity is questioned, the witness, in addition to the facts, 
may state his judgment or belief founded on such observa- 
tion as evidence for the consideration of the jury. The 
question is discussed by Gaston, J., at length, in all its 
bearings, and with great ability. 
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Without citing further from the reports of other States, 
it will be seen that the current of authorities runs only in 
one direction; and it may now be said, that out of this 
State, at least, no rule is now better or more firmly estab- 
lished. 

A careful examination of the reasoning of the court in 
the case last cited, will, I think, satisfy any fair-minded 
person that in establishing the rule, the question has been 
correctly decided. The evidence is admitted from neces- 
sity; because it is not only the best evidence that can be 
given, in connection with the facts, but, in truth, the only 
evidence that can convey to the minds of others the 
impressions made on the mind of the witness by the 
conduct of the person whose sanity is questioned. In 
Gibson v. Gibson, Reese, J., said: ‘The propriety of this 
evidence arises from the delicate nature of all investigations 
into the state of the human mind. How can a witness 
describe the dissociated and flighty conversations of a 
lunatic; the fear, the horror, the frenzy of his eye? how 
communicate the influences which mind practises upon 
mind, if he must not speak of inferences, impressions or 
conclusions? After all, it is the facts which a witness 
details, the conduct which he describes, which chiefly or 
primarily constitute the testimony relied on.” 

Even with very great descriptive talent, it would be 
impossible, by a mere statement of what he said and did, 
without an expression of opinion, to convey so perfect a 
picture of the condition of a person, as to enable us to 
decide correctly whether or not the person was sane. Nor 
even with great imitative powers, could a witness act out 
the scene, so as to enable us to judge always safely. And 
when we consider how few witnesses would be able to 
exert these unusual faculties, | apprehend we shall find the 
opinion of the witness founded on such facts as he can 
describe, an almost indispensable part of his evidence. 

An opinion is given of handwriting from necessity. 
A witness may well recognise a familiar hand, without 
being able to testify to one single peculiarity which dis- 
tinguishes it from the handwritings of all other men. So 
with identity. We may recognise a person, and be able 
to testify to his identity with confidence, without being 
able to describe a single peculiar feature different from that 
of every other man. The proof in such case depends upon 
the conclusion formed in the mind of the witness. It is a 
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mere matter of opinion, but it is the only satisfactory or 
reliable evidence that can be given. The same reason, to 
some extent at least, is applicable to the question under 
consideration ; so that upon principle as well as authority, 
the witness, after stating the facts and circumstances, may 
give his opinion derived from them and resting upon them, 
for the consideration of the jury; though the opinion may 
have little or no weight unless appearing to be supported 
by the facts and circumstances proved. 

There is no ground for saying that evidence of opinions 
was received without the facts on which they were based. 
No such objection was made to the evidence, and a fair 
examination of the bill of exceptions shows that the 
question really raised and decided was the one above 
discussed. 

The declarations of the wife, made in the presence of 
Henry De Witt,and in conversation with him, were clearly 
competent. All that he said and did was admissible to 
enable the jury to judge of his mental capacity ; and it 
was proper to prove what was said to him by the wife, 
with a view to the better understanding of his language 
and conduct. 

There was no error in admitting proof of the condition 
of Henry De Witt’s mind during the month before his 
death, though it was nine months after the date of the 
deed in question. 'The evidence becomes perhaps much 
less important, but not incompetent, from the intervening 
distance of time. 

The capacity of the grantor and the exertion over his 
mind of an undue influence in procuring the deed, were 
both questions of fact for the consideration of the jury, and 
have been passed upon by them under a charge of the 
judge to which no exception was taken. I find in the 
case no reason for disturbing the verdict. The judgment 
rendered at the circuit must therefore be affirmed. 

Judgment affirmed. 
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Abstracts of Wecent American Decisions. 


Supreme Judicial Court of Massachusetts, Suffolk, ss., March 
Term, 1853. 


Bailment. Action for negligence in not causing a fishing seine to be 
properly transported to its destination in Virginia so that it arrived too 
late for use in the fishing season. ‘The defendants’ line terminated at New 
York. The seine was delivered to the Boston and Worcester Railroad in 
Boston (between whom, the Worcester and Norwich Railroad, and the 
defendants an arrangement existed for transporting goods to New York) 
marked ‘To be forwarded by steamboat and railroad.’’ Freight for New 
York delivered at the Worcester depot in Boston went by three routes. 
1. Railroad; 2. Railroad and passenger steamboat via Allen’s Point ; 
3. Railroad and propellor or freight steamboat via said Point; and the 
practice of the Worcester Railroad freight agent was to send freight 
marked like the present by route 2, in distinction from route 3. The 
defendants’ general custom in the absence of special directions was to 
forward from New York bya sailing vessel, and the seine was so forward - 
ed. Held, that the direction conveyed by the marks was ambiguous, and 
was answered by sending the seine to New York by steamboat and railroad, 
and did not afford that direct and particular instruction which was necessary 
tu impose a liability on the defendants for not departing from their general 
custom. — J. J. Simkins v. Norwich and New London Steamboat Co. 

Bank Notes — Burden of Proof. Assumpsit on a bank bill stolen from 
the bank. Jie/d, that in the case of stolen bank bills, unlike promissory 
notes, the burden of proof is on the defendant to show that the plaiatif 
did not come honestly by them. — George Wyer v. Dorchester and Milton 
Bank. 

Common Carriers. Assumpsit for lost luggage. There was a notice 
printed on the back of the passage ticket given to the plaintiff, that the 
defendants would not be responsible beyond a specified sum; but no other 
notice was given, nor was her attention called to this. He/d, that if a 
common cirrier can limit his responsibility in this way, it must be clearly 
shown that the other party is fully informed of the terms and effect of the 
notice ; and ¢hat the facts ia this case did not furnish that certain notice, 
which must be given to exonerate such carrier from liability. — Mary 
Brown vy. Eastern Railrvad Co. 

Infancy — Necessaries — Right to Open and Close. Contract for the 
keeping of four horses. Defence, infancy ; which the plaintiff sought to 
avoid by proving fraudulent representations of the defendant, that he was 
ofage. but it was Ae/d, that such representations did not estop the infany 
from’ setting up this defence. The defendant being married, his wife in 
feeble health, with twe or three children, and he a person of some prop- 
erty, it was Ae/d, that the question, whether, under such circumstances, the 
keeping of the four horses were within the description of necessaries in 
its nature, was a question for the court; although, when articles were in 
their nature necessaries, the question of quantity and quality was for the 
jury; and ¢hat, in this case, such keeping did not come within that de- 
scription. After the declaration had been read to the jury, the defendant 
made the admission required by the rules of court to give him the might to 
open and close, and was allowed so to do; but it was held, the rule being 
that such admission must be filed before trial, that it was too late, and the 
verdict for the defendant was therefore set aside. — Peter H. Merriam v. 
Michael B. Cunningham. 
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Insurance, Mutual — Deposit Note. Assumpsit for assessments on a 
mutual insurance note. The by-laws of the company contained a provision 
that **In case an assessment be needed for any purpose, the directors 
shall have power to order such assessment, at a meeting called for that 
purpose,’’ and provided also for regular monthly meetings of the directors. 
One of the assessments was laid at a regular monthly meeting, but it did 
not appear that any notice was given that an assessment would be then 
laid. Held, that laying assessments was one of the duties of the directors, 
and within their regular and ordinary powers, and might be exercised at a 
regular monthly meeting without notice. — Bay State Mut. Fire Ins. Co. 
v. Jonathan J. Sawyer. , 

Judgment — Abatement. ‘Two actions on a promissory note and a 
guaranty. Defence, that since the commencement of this suit the plaintiff 
had sued the same defendants on the same causes of action, in Canada, and 
obtained judgments not yet satisfied. /i/d, that the original causes of 
action were not merged in these judgments, but ¢hat the plaintiif might 
still maintain the present action, and was entitled to judgments in them 
here. — Ross W. Wood v. Clark Gamble; Same v. Same. 

Landlord and Tenant — Notice to Quit. Assumpsit on a guaranty for 
rent. Defence, termination of the tenancy, it being at will, by notice to 
quit, under Rev. Stat. c. 60. The rent was payable monthly, on the 
fifteenth of the month, and was paid up to Feb. 16, 1850. Two notices 
were given, one dated Jan. 5, and one Jan. 16, 1850, that the tenant would 
** determine ** his estate at will in the premises ** one month from the day 
of the date’ thereof. But it was he/d, that a notice to quit must specify 
a time for the termination of the tenancy, when it could be legally termi- 
nated by the party giving the notice; and /hat neither of these notices 
were good, as they broke into the month and did not terminate the tenaney 
on a pay-day ; and /¢hat the first could not take effect on the pay-day next 
following the expiration of a month after its date. — Samuel Sandford v. 
Darius Harvey. 

New Trial— Jury. Covenant on an indenture, for compensation for 
services alleged to be due thereon. ‘The plaintiff read in evidence certain 
alleged copies of votes of the directors of the defendant corporation ; and 
when the case was submitted to the jury, the defendant's counsel objected 
that the copies had not been compared and verified, and suggested that the 
original book of records should go to the jury instead, — and it was sent 
to them accordingly. ‘The jury returned a verdict for the plaintiff; and 
the defendant moved for a new trial, on the ground that other portions of 
the book of records had been read by the jury, and affected the verdict, 
which they offered to prove by affidavits of jurors. But it was /e/d, that 
supposing the facts alleged were regularly before the court, and proved 
by admissible evidence, yet as it was the choice of the defendants them- 
selves that the book should go in, if the jury did examine it, it was some- 
thing to which they could not now take exception. — Weilam W. Alcott 
v. Boston Steam Flour Mills Co. 

Poor Deltors. Debt on a bond for the prison limits. Defence, discharge 
by taking the poor debtor's oath. The principal in the bond having been 
committed on execution, and given the bond sued on, made written appli- 
cation toa Justice of the Peace, stating his commitment, and desire to 
take the oath. Said Justice issued a notification thereof to the plaintiff, 
citing him to appear before two Justices of the quorum, who subsequently 
administered the oath and discharged the debtor. But it was Ae/d, that 
where a person is committed on execution, and desires to take the oath, he 
must make a representation to the jailer, and the jailer must make the 
same known toa Justice of the Peace, and the Justice thereupon give 
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notice to the creditor, by a citation ; and this course not having been here 
followed, the citation was illegally issued, and the discharge ivalid ; as 
although sec. 10 of Stat. 1844, c. 154, provides that ‘the notice to be 
given to the creditor ’’ shall be given in the same way both by mesne pro- 
cess and execution debtors, yet the preliminary steps before such notice, 
must, where persons are committed on execution, conform to Rev. Stat. 
c. 98. See Rev. Stat. c. 98; Stat. 1844, c. 154. — Lbenezer Stevens v. 
Albert Edwards. 

Practice — Interrogatories. Under stat. 1851, ¢. 233, where a special 
order was obtained for the plaintiff, residing out of the Commonwealth, to 
answer interrogatories (sec. 98,) and his attorney notified of the filing of 
said interrogatories and said order, it was Ae/d, to be the duty of the party 
interrogated to take out the commission (sec. 99,) and file the answers. — 
Sheldon v. Kendall. 

Statute of Frauds. This was an action for work and labor on the de- 
fendant’s house. The plaintiffs first contracted with one W., who was 
building the house for the defendant. ‘They worked for hima while, and he 
then failed, owing them thirty dullars. ‘They retused to continue, and left 
off for about three weeks ; and there was evidence that the defendant then 
told them to go on, and he would see them paid for what they had done 
as well as what they should do; and it was Aedd, that there was evidence 
for the jury of an independent contract as to the subsequent work not 
within the Statute of Frauds, and that where items not affected by the 
statute were separable from the others within it, they might be recovered. 
And the court overruled Loomis v. Newhall, 15 Pick. 159. —Jvhn Rand 
v. H. Mather. 

Trover—Real Estate. Trover for gravel, &c. unlawfully removed from 
the plaintiffs close, and sold by A. to the defendant D., who used it to fill 
up certain flats. Held, that the gravel became personalty by the severance, 
and ¢hat trover would lie against D. withouta demand and refusal, although 
he was a bond fide purchaser without notice. — Patrick Riley et al. v. 
Willard Dalrymple et al. 





FAiscellaneous Entelligence. 


Commonweattu v. Atcer. Relative Rights of the Public and of Ripa- 
rian Proprietors in the soil, between high and low-water mark, in the harbor 
of Boston. — Chief Justice Shaw has recently given a most able and learned 
decision in the above case, which has been printed by order of the Senate, 
as Senate Document, 109. We wish our limits allowed us to give the 
whole opinion; but as it would fill nearly fifty pages of the Reporter, we 
give the following abstract of it: — 

The defendant was indicted for having erected and built a wharf over 
and beyond certain lines, described as the Commissioners’ lines, into the 
harbor of Boston. The Commissioners’ lines, so called, are arbitrary lines, 
established by the legislature by several statutes, in the harbor of Boston, 
to prevent injurious obstructions therein, and to secure the free, common 
and unobstructed use thereof to all persons for navigation, as a common 
and public right. These lines are drawn from point to point, and the 
riparian proprietors may build out to them; but it is made an indictable 
offence to extend a structure beyond them. In the ca-e above named the 
uncontested facts were, that the defendant was owner of land, bounded on a 
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cove or arm of the sea, in which the tide ebbed and flowed, — that he built 
the wharf complained of, on the flats before his said land between high 
and Jow-water mark, and within one hundred rods of his upland, but below 
the Commissioners’ line as fixed by one of these statutes; but that it was 
so built as not to obstruct or impede navigation. ‘The questions arise, 

“© 1. What are the rights of owners of land, bounded on salt water, 
whom it is convenient to designate as ryperian proprictors, to the flats over 
which the tide ebbs and flows, as such rights are settled and established by 
the laws of Massachusetts ; and, 

**2. Whatare the just powers of the legislature to limit, control or regu- 
late the exercise and enjoyment of these mghts?”’ 

By the common law of England, as it stood long before the settlement of 
the Colony of Massachusetts, the right of riparian proprietors bounded upon 
tide-waters extended to high-water mark only. But by the charter under 
which the colony was founded and settled, certain powers were granted to 
the colonial government, which were then regarded and have ever since 
been acknowledged to be ample and sufficient to grant and establish titles 
to land and to all territorial rights and privileges, and to govern and con- 
trol all the internal concerns of the tetritery over which it was established. 
To the grants and acts of that government all titles to real property in 
Massachusetts, with their incidents and qualifications, are to be traced as 
their svurce. 

One of these acts is what is known as the Colony Ordinance of 1641,! 
of which the following are the material provisions : — 

§ 2. Every inhabitant, who is an householder, shall have free fishing 
and fuwling, in any great ponds, bays, coves and rivers, so far as the sea 
ebbs and flows within the precincts of the town where they dwell, &c. : 
provided that no man shall come upon another’s propriety without their 
leave, otherwise than as heretofore expressed. 

The which clearly to determine, § 3. It is declared that in all creeks, 
coves and other places about and upon salt water, where the sea ebbs and 
flows, the proprietor of the land adjoining shall have propriety to the low- 
water mark, where the sea doth not ebb above a hundred rods. and not 
more wheresover it ebbs further: provided, that the proprietor shal] not, 
by this liberty, have power to stop or hinder the passage of boats or other 
vessels in or through any sea, creeks or coves, to other men’s houses or 
lands. 

§ 4. And for great ponds lying in common though within the bounds 
of some town, it shall be free for any man to fish and fowl] there, and may 
pass and repass on foot through any man’s propriety for that end, so they 
trespass not on any man’s corn or meadow. [1641, 47.] 

‘* Taking the terms of the ordinance, with a long course of judicial deci- 
sions upon its construction, nearly if not quite uniform, the court are of 
opinion that the antecedent law limiting the right of private proprietors of 
land bounding on the sea or salt water, was changed by it; that after this 
ordinance, the grant of lands, so situated, by the colonial government to 
individuals, or to proprietors of townships or companies of settlers, through 
whom they came to individuals, vested in such grantees an estate in fee in 





11641. This date is probably a mistake. It is found in ancient charters, 
in connection with another subject on free fishing and fowling, and marked 
1641, 47. That on free fishing, &c., is taken in terms from the “ Body of 
Liberties,” adopted and passed in 1641, bearing the date 1647 to apply to the 
other subject respecting ownership in coves, &c., about salt water. 

See an interesting work, Remarks on the Early Laws of Massachusetts, by 
Hon. Francis C. Gray, 8th vol., 3d series, of the Massachusetts Historical 
Society's Collection. 
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the land lying between high and low-water mark, subject to the restriction 
expressed in the proviso, * so as not to stop or hinder the passage of boats 
and vessels,’ &c., and subject to all such restraints and limitations of apso- 
lute dominion over it, in its use and appropriation as other real estate is 
subject to, for the security and benefit of other proprietors, and of the public, 
in the enjoyment of their rights.”’! 

In construing this ordinance heretofore, and applving it to particular cases, 
Judge Shaw says, that courts have frequently had oceasion to remark upon 
the difficulties and embarrassments attending its construction. But these 
have referred mainly not to the question what estate the riparian proprietor 
takes in flats acknowledged to belong to his uplind, but to diflicuities in 
determining, from the generality of the terms of the ordinance, and peculiar 
local circumstances, what particular flats do belong to any particular parcel 
of upland, arising from the line and conformation of the shore on which 
they lie, — whether straight or curved, whether curved inward or outward, 
direct or having points or promontories, or broad or narrow indentations, 
or arising trom the formation of the flats over which the sea ebbs and flows, 
the direction of the current, and the relative position of the flats to the 
channel or deep water, beyond which the sea doth net ebb. Adams v. 
Frothingham, (3 Mass. 352) ; Rust v. Boston Mill Corporation, (6 Pick. 
158) ; Valentine v. Piper, (22 |b. 85); Sparhawk v. Bullard, (1 Met. 
95) ; Piper v. Richardson, (9 Ib. 155); Walker v. Boston & Maine Rail- 
road, (3 Cush 22); Gray v. Deluce, (5 Ib. 12.) These points are re- 
ferred to by the court: for the purpose of laying them out of the case, as 
having no bearing upon the present question, 

Il. Assuming, then, that the defendant was owner in fee of the soil and 
flats upon which the wharf in question was built, it becomes necessary to 
inquire whether it was competent for the legislature to pass the acts estab- 
lishing the harbor lines, and what is the legal validity and effect of those 
acts. 

‘There is now no occasion and no ground to deny or question the full and 
sovereign power of the Commonwealth within its limits, by legislative acts, 
to exercise dominion over the sea, and the shores of the sea, and all its arms 
and branches, and the lands under them, and all other lands flowed by tide- 
waters, subject to the rights of riparian ownership. New Orleans v. the 
United States, (12 Pet. 737) ; Pollard’s Lessee v. Hogan, (3 How. 212 ) 
Assuming that the Commonwealth has this power, within certain limits, 
the question recurs whether the acts under consideration are within its just 
and legitimate exercise, 

The manifest object of these statutes, as already stated, is to prevent 
injurious obstructions in the harbor of Boston, and to secure the free, com- 
mon and unobstructed use thereof, for the citizens of the Commonwealth, 
and all other persons, for navigation with ships, boats and vessels of all 
kinds, as a common and public right. It is a settled principle, growing 


1 See Dane’s Ab. 694; dustin v. Carter, (1 Mass. 231); Storer v. Free- 
man, (6 Ib. 435); Codman v. Winslow, (10 Ib 146); Barker vy. Bates, 
(13 Pick. 255); Mayhew v. Norton, (17 Ib 357); Sale v. Pratt, (19 Ib. 
191); Commonwealth v. Charlestown, (1 Ib. 180); Rust v. The Boston 
Mill Corporation, (6 Ib. 158); Valentine vy. Piper, (22 Ib. 85); Gray vy. 
Bartlett, (20 lb); Sparhawk vy. Bullard, (1 Met. 95); Ashby vo Eastern 
Railroad Company, (5 1b. 368) ; Piper v. Richardson, (9 Ib. 153); Walker 
v. Boston §» Maine Railroad Company, (3 Cush. 1); Gray v. Deluce. (9 Ib. 
9); Drake v. Curtis,(1 Cush. 395.) See also Knox v. Pickering, (7 Greenl. 
106); Dunlap vy. Stetson, (4 Mason, 366) ; Lapish v. Bangor Bank, (8 Green). 
&5); Emerson vy. Taylor, (9 Ib. 42); Deering v. Long Wharf, (5 Shep.) ; 
Moore v. Vesey, (12 Shep. 343.) 
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out of the nature of well-ordered civil society, that every holder of property, 
however absolute and unqualified may be his title, holds it under the im- 
plied liability that his use of it may be so regulated, that it shall not be 
injurious to the equal enjoyment of others having an equal right to the 
enjovmeut of their property, or injurious to the rights of the community. 
Rights of property, like all other social and conventional rights, are subject 
to such reasonable limitations in its enjoyment, as shall prevent it from being 
injurious, and to such reasonable restraints and regulations established by 
law, as the legislature, under the governing and controlling power vested 
in them by the Constitution, may think necessary and expedient. 

This is very different from the right of eminent domain, the right of a 
government to take and.appropriate private property to public use, when- 
ever the public exigency requires it; th's can be done only on condition of 
providing a reasonable compensation therefor. ‘The power is rather the 
police power, the power vested in the legislature by the Constitution, to 
make, ordain and establish all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalties or without, not repugnant to 
the Constitution, as they shall judge to be for the good and welfare of the 
Commonwealth, and of the subjects of the same. Such are the laws pro- 
hibiting the use of warehouses for the storage of gunpowder near habi- 
tations or highways; restraining the height to which wooden buildings 
may be erected in populous neighborhoods, and requiring them to be cov- 
ered with slate or other incombustible material ; to protect buildings from 
being used for hospitals for contagious diseases, or used for the carrying on 
of noxious or offensive trades. 

Nor does the prohibition of such noxious use of property, a prohibition 
imposed because such use would be injurious to the public, although it 
may diminish the profits of the owner, make it an appropriation to a public 
use, So as to entitle the owner to compensation. If the owner of a vacant 
lot in the midst of a city could erect thereon a great wooden building, and 
cover it with shingles, he might obtsin a larger profit of his Jand, than if 
obliged to build of stone or brick, with a slated roof; if the owner of a 
warehouse in a cluster of other buildings, could store quantities of gun- 
powder in it, fur himself and others, he might be saved from the great 
expense of transportation ; if a landlord could Jet his building for a small- 
pox hospital, or a slaughter-house, he might obtain an increased rent. But 
he is restrained, not because the public have occasion to make the like use, 
or to make any use of the property, or to take any benefit or profit to 
themselves from it, but because it would be a noxious use, contrary to the 
maxim sic ulere tuo, ut alicnum non ledas. It is not an appropriation of 
the property to a public use, but the restraint of an injurious private use 
by the owner, and is therefore not within the principle of property taken 
under the right of eminent domain. 

The distinetion is manifest in principle, although the facts and cireum- 
stances of different cases are so various, that it is often difficult to decide 
whether a particular exercise of legislation, is properly attributable to the 
one or the other of these two acknowledged powers. 

In the case of Commonwealth v. Tewksbury, (11 Met. 55,) these prin- 
ciples were somewhat discussed, and similar views were substantially 
adopted. ‘The principle on which that judgment proceeded, assumes that 
all real estate, inland or on the seashore, derived immediately or remotely 
from the government of the State, is taken and held under the tacit un- 
derstanding that the owner shall so deal with it, as not to cause injury to 
others ; that when the land is so situated, or such is its conformation, that 
it furms a natural barrier to rivers or tidal water-courses, the owners can- 
not justifiably remove it, to such an extent as to permit the waters to 
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desert their natural channels and overflow, and perhaps inundate fields and 
villages, render rivers, ports and harbors, shallow, and consequently deso- 
Jate, and thereby destroy the valuable rights of other proprietors, both in 
the navigation of the stream, and in the contiguous lands. 

Supposing the principle itself to be well established, the great question 
then is, whether the act in question, fixing certain harbor lines, was within 
it; and the court strongly inclined to the opinion that it is, although it may 
in some cases seem to trench somewhat largely on the profitable use of 
individual property. This opinion is founded on several considerations. 

A particular use of land, as well inland as on the seashore, which, 
in one situation, would be greatly injurious to common and public mghts, 
in another position would be wholly harmless. A man having a hill of 
gravel on his farm, not constituting the embankment of a stream, may 
remove the earth at his pleasure, because such use can tmjure no one ; 
when, under other circumstances, it would be greatly injurious. 

It is a consideration entitled to some weight, that the colony ordinance 
itself, which changed the teuure and extended the title of riparian proprie- 
tors to low-water mark, so as to include the shore, was not absolute and 
unqualified. It contained a reservation, to the effect that riparian pro- 
prietors should not, by this extension of their territorial limits, have power 
to stop or hinder the passage of boats and vessels, in or through any sea, 
creeks or coves, to other men’s houses er lands. 

Again, by the construction which has been put upon this act, in all the 
judicial decisions which have been made upon it, many of which are before 
cited, it has been held, that notwithstanding the act vests a fee in the seil 
in the riparian proprietor, analogous to the jus privatum, or right of prop- 
erty, which at the common Jaw the crown could grant to a subject, yet 
that the land between high water and low water, until it was enclosed, 
built upon, or so oceupied by the riparian proprietor, so far partook of its 
original character, that whilst covered by tide-water the public and all 
persons might lawfully use it, and by so doing no person should be held to 
commit a trespass, or disseize the owner, or take adverse possession. ‘The 
public used only a common right, by so using these lands when covered 
with tide-water. 

Considering, therefore, that all real estate derived from the govern- 
ment is subject to some restraint for the general good, whether such 
restraint be regarded as a police regulation, or of any other character ; 
considering that a seashore estate, though held in fee by the rparian pro- 
prietor, both on account of the qualified reservation under which the grant 
was made, and the peculiar nature and character, position and relations of 
the estate, and the great public interests associated with i, is more 
especially sub ect to some reasonable restraints, in order that the exercise 
of full dominion over it, by the proptieior, may not be noxious to others 
and injurious to the public, the court are of opinion that the legislature 
have power, by a general law affecting all riparian proprietors on the same 
line of shore, equally and alike, to make reasonable regulations, declaring 
the public right, and providing for its preservation by reasonable restraints, 
and to enforce these restraints by suitable penalties. Wherever there is 
a general right on the part of the public, and a general duty on the part 
of a land-owner, or any other subject, to respect such right, the court think 
it is competent for the legislature, by a specific enactment, to prescribe a pre- 
cise, practical rule for declaring, establishing, and securing such right, and 
enforeiig respect for it. It may be said in general terms, independently of 
any positive enactment, that it is the right of society, in the midst of a 
populous settlement, to be exempt from the proximity of dangerous and 
noxious trades; and that it is the duty of the owner of real estate, in the 
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midst of many habitations, to abstain from erecting buildings thereon or 
otherwise using it for carrying on a trade dangerous to the lives, health, 
or comfort of the inhabitants of such dwellings ; although a trade in itself 
useful and beneficial to the public. But such general duty and obli- 
gation not being fixed by a rule precise enough for practical purposes, 
it is competent for the legislature to interpose, and by a specific enactment 
to declare what shall be deemed a dangerous or noxious trade, under what 
circumstances and within what distance of habitations it may or shall not 
be set up, how the use of it shall be regulated, and to prohibit any other 
than such regulated use, by specific penalties.”’ 

This principle of legislation is of great importance and extensive use, 
and lies at the foundation of most enactments of positive law, which define 
and punish mala prohinta. ‘Things done may or may not be wrong in 
themselves, or necessarily injurious and punishable as such at common 
law; but Jaws are passed declaring them offences, and making them pun- 
ishable, because they tend to injurious consequences, but more especially 
for the sake of having a definite, known, and authoritative rule which all 
can understand and obey. In the case already put, of erecting a powder 
magazine or slaughter-house, it would be indictable at common law, and 
punishable as a nuisance, if in fact ereeted so near an inhabited village as 
to be actually dangerous or noxious to life or health. Without a positive 
Jaw, every body might agree that two hundred feet would be too near, and 
that two thousand feet would not be too near; but within this wide margin, 
who shall say, who can know, what distance shall be too near or other- 
wise? An authoritative rule, carrying with it the character of certainty 
and precision, is needed. ‘The tradesman needs to know, before incurring 
expense, how near he may build his works without violating the law or 
committing a nuisance ; builders of houses need to know, to what distance 
they must keep from the obnoxious works already erected, in order to be 
sure of the protection of the law for their habitations. This requisite 
certainty and precision, can only be obtained by a positive enactment, fixing 
the distance, within which the use shall be prohibited as noxious, and 
beyond which it will be allowed, and enforcing the rule thus fixed, by 
penalties. 

But in reference to the present case, and to the act of the legislature, 
establishing lines in the harbor, beyond which private proprietors are pro- 
hibited from building wharves, it is urged that such a restraint upon the 
estate of an individual, debarring him to some extent from the most 
beneficial use of it, is in effect taking his estate. If such restraint were in 
fact imposed upon the estate of one proprietor only, out of several estates 
on the same line of shore, the objection would be much more formidable. 
But the subject-matter is to be considered to which such restraint applies. 
The value of this species of estate, that of shore and flats, consists mainly 
in the means it affords of building wharves from the upland towards deep 
water, to place merchandise and build wharves upon, and principally to 
afford access to vessels requiring considerable depth of water, from the sea 
to suitable landings. Now, if along a shore where there are flats of 
considerable extent, one were restrained to a certain length, whilst others 
were allowed to extend further, the damage might be great. So if one 
were allowed to extend, and the coterminous proprietors adjacent were 
restrained, it would be obviously more injurious. The one extended 
would stop or check the current along the others, cause mud to accumulate 
near then, and thus render the water shoal at those wharves. But where 
all are permitted to extend alike, and all are restrained alike, by a line 
judiciously adapted to the course of the current, so that all have the benefit 
of access to their wharves, with the same depth of water, and the same 
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strength of current at their heads, the damage must be comparatively 
less. 

But of this the legislature must judge. Having once come to the con- 
clusion that a case exists, in which it is competent for the legislature to 
make a law on the subject, it is for them, under a high sense of duty to the 
public and to individuals, with a sacred regard to the rights of property 
and all other private rights, to make such reasonable regulations, as they 
may judge necessary to protect public and private rights, and to impose no 
larger restraints upon the use and enjoyment of private property, than are 
in — judgment strictly necessary to preserve and protect the rights of 
others. 

‘**In regard to the case of Mr. Alger, the exceptions state that a certain 
piece of wharf, called a triangular piece, was erected and placed in its 
position beyond the line, after the law fixing the line had passed ; but with 
regard to some other portions, though actually beyond the line, they were 
erected and the obstructions complained of were actually placed in their 
position before the law was passed, and also that the wharf complained of 
does not obstruct the navigation of boats and vessels. 

“In regard to the first suggestion, it may be necessary to examine the 
facts more minutely before any final judgment is entered. If any portion 
of this erection described in the indictment, had been actually made and 
placed in its position before the act passed, the court are all of opinion that 
the owner is not liable to its penalties. ‘These laws were future and pro- 
spective in their terms and in their operation. ‘They proceed on the 
assumption that before they were passed, every man had a right to build 
on his own flats, if the erection did not in fact operate to impede navigation, 
and render him indictable as at common Jaw ; and that the common law in 
thus lending its aid in the prosecution of actual injuries to navigation, te 
be proved in each case, as nuisances, would be suflicient to secure the 
= against encroachments, without legislation. But, for the reasons 

ereinbefore given, it seems to us highly important to have a more precise 

and definite law made and promulgated, by which all persons may more 
certainly know their own and the public rights, and govern themselves 
accordingly. 

** If, indeed, before the passing of these laws, any one had so built into 
navigable water as to cause a public nuisance, he may be liable to indict- 
ment and punishment, but not by these laws, fixing harbor lines. It 
follows, therefore, that all persons who built on their own soil before these 
laws, in a manner not amounting to a public nuisance, independently of 
them, had exercised only their just and lawful right; and any laws made 
to punish acts lawful at the time they were done, would be ex post facto 
contrary to the constitution and to the plainest principle of justice, and of 
course inoperative and void.’ 

**In regard to the other suggestion, that it is found by the case that the 
particular wharf of Mr. Alger did not obstruct or impede navigation, it is 
proper to say, that if we are right in principle, we are bound to hold that 
this circumstance can afford no defence. A consideration of this fact 
illustrates the principles we have been discussing. The reason why it is 
necessary to have a certain and authoritative law is shown by the difficulty, 
not to say impracticability, of inquiring and deciding as a fact, in each 
particular case, whether a certain erection in tide-water is a nuisance at 
common law or not; and when ascertained and adjudged, it affords no rule 
for any other case, and can have little effect in maintaining and protecting 
the acknowledged public right. It is this consideration, the expediency 
and necessity of defining and securing the rights of the public, which 
creates the exigency, and furnishes the legislature with the authority to 
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make a general and precise Jaw; but when made, because it was just and 
expedident, and because it is law, it becomes the duty of every person to 
obey it and comply with it. ‘The question under the statute therefore is, 
not whether any wharf, built after the statute was made and promulgated, 
Was an actual obstruction to navigation, but whether it was within the 
prohibited limit. 

**On the whole, the court are of opinion that the act fixing a line within 
the harbor of Boston, beyond which no riparian proprietor should erect a 
wharf or other permanent structure, although to some extent it prohibited 
him from building such structure on flats of which he owned the fee, was a 
constitutional law, and one which it was competent for the legislature to 
make ; that it was binding on the defendant, and rendered him obnoxious 
to its penalties if he violated its provisions.”’ 


Law Reportinc In Enctanp.— The system of law reporting in this 
country has long been in a state not in harmony with the wants and wishes 
of the profession. The immense quantity of business disposed of has 
greatly increased the extent of the productions of each reporter; and as 
regards the Court of Chancery, the increased number of the courts has also 
increased the number of reports. ‘The very high price, too, which has 
hitherto been placed upon what are termed the regular reports, has brought 
into existence publications such as this and the Law Journal, besides a 
multitude of others of a different class; and the result of the whole is, that 
the profession is flooded with reports, the regular reports being too ex- 
pensive to be accessible to many, and too bulky and numerous to be read 
by those who ean afford to pay for them. Nevertheless, the system would 
probably have continued unaltered fur many years, at least, had it not been 
fur a certain prospectus or proclamation lately issued by the principal 
houses engaged in publishing reports, which has roused into activity all 
the reforming feelings of the profession, and produced a state of things in 
which it becomes necessary that the system of reporting should at once 
undergo some change. What the change will be, it is not easy to foresee ; 
what it ought to be, or at least the principles on which it ought to be 
effected, we propose here very shortly to suggest, for which purpose the 
causes of the vice pervading the existing system must be considered. 

Now, it is very common to impute to the reporters one acknowledged 
fault of law reports; viz., the accumulation of cases more or less deficient 
in establishing any great or new principle; in a word, of cases more or 
less sterile of important information. but the root of this fault lies much 
deeper ; it lies in the habit of English lawyers, judges as well as counsel, 
relying too much on precise precedent, and not on principle. Judges are 
glad to be relieved from the difficulty of supplying legal principles, by 
leaning upon a previous decision; hence counsel are afraid to trust to an 
argument founded on principle, and are perpetually in search of a case in 
point, which will secure the decision of the judge ; and hence reporters are 
driven to publish cases, not on the principle of rejecting all those that have 
not a great deal in them, but of adopting all those that have any thing 
in them. ‘This redundancy, then, can only be cured by the adoption of 
a different rule of argument at the Bar, and of decision on the Bench; for 
it would be idle, while the Bar are perpetually crying out for cases in 

oint, to expect the reporters, who are the servants, not the mentors of the 

ar, to abstain from supplying them with more or less of indiscrimination, 
because with more or less of doubt whether what they themselves may 
think more or less important, will be so thought by their readers. 

But the great complaint is of the quantity of separate reports, and the 
great expense of them, separately and collectively. This is a fault imputed 
usually to the publishers. How far that is so, we shall offer no opinion. 
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Whether the expense, at least, arises from a too luxurious style of publica- 
tion — whether from an immoderate gain secured to those who publish — 
we have no means of knowing or of forming any opinion. If it results from 
either of those causes, wholly or partially, it is, of course, capable of cure 
without external aid; but if, as we conceive, it arises partly, at least, from 
the loose, unorganized mode in which the reporting body is constituted, 
and the total abstinence from interference of any body possessing authority 
in the law,— if, in fact, it arises, to any extent, from the preparation of 
reports being left entirely to the individual reporter, and their publication 
being entirely a matter of private speculation, then it can only be cured 
by the intervention of authority, and the formation of a totally different 
system. 

In our view — and we know that view is shared by many of the Bar— 
radical reform in reporting will be attainable only by making the business 
of reporting an official business, and the reporters officers of the court ; 
vesting the appointment of reporter in the head of the law, or the judges as 
a body; and causing the publication and sale of reports to take place under 
the direction of some public officer or committee, so as to insure their sale at 
merely the cost price, after the manner adopted by the House of Commons 
in reference to the parliamentary papers. If this were done, most of the 
faults of reports would, we apprehend, vanish. But such a change is too 
great, and involves the adoption of too many proceedings, which probably 
the public would look upon with jealousy, to be expected at present. Nor 
is there any great probability of its ever being carried into effect, unless the 
Bar, as a body, take up the question. So long as they remain quiescent, 
all that can be looked for in the way of improvement is some sort of com- 
promise —as we are a compromising nation in all our transactions — by 
which some of the imperfections of the present system may be moderated. 
Certain things, however, it is clear, the profession is determined upon 
having, viz., less costly reports, and greater rapidity of publication; and 
both these points seem capable of attainment without the assistance of 
authority. — London Jurist, March 19, 1853. 


Tue Law retatinc to CoLrorep Seamen in Sovutn Carouina, — 
The vexed question of the constitutionality of the laws of several of the 
Southern States, by which free blacks, citizens of other States, arriving 
from sea in southern ports, are forcibly taken from their vessels, and de- 
tained in jail while the vessels stay in port, and the expense of the arrest 
and detention charged to the vessel, seems now in a fair way to be passed 
upon by the Supreme Court of the United States. We take the following 
account of the proceedings in the Circuit Court of the United States, in a 
case arising under the laws of South Carolina upon the subject, froin the 
Charleston, Courier of April 22d. 

“The case of Reuben Roberts v. Jeremiah D. Yates, Esq., sheriff of 
Charleston District, was brought up yesterday by consent before Judge 
Gilchrist, as in a special term of the United States Circuit Court, Judge 
Wayne having been again prevented from attending. The case was disposed 
of in quite a summary manner, the facts being all admitted by agreement, 
and no argument entered into beyond a necessary statement on each side. 
As the name of Reuben Roberts will perhaps be transmitted to fame in 
connection with the further progress and discussion of this case, we men- 
tion, for the information of all concerned, that he is a full-blooded negro, 
now about twenty-four years of age, although apparently much older. 
(It has been often remarked that negroes weir their age better in slavery 
than in any other state.) He is a native of Nassau, in New Providence, 
an island of the Bahama group, and was lately a cook on board a British 
schooner, the Clyde, Capt. Bethel, which vessel arrived at this port from 
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Baracoa on the 19th May, 1852. On that day the sheriff of Charleston 
District, as directed by the law (A. A. 1835), boarded the vessel, arrested 
the cook Roberts, and confined him in jail, where he was detained until 
the vessel was ready for sea. ‘The Clyde accordingly was cleared for 
Baracoa on the 26th May, on which day Reberts was replaced on board by 
the sheriff, making the period of detention and imprisonment eight days, 
and for this his suit was brought in the form of an action in trespass for 
assault, battery, and false imprisonment, the damages being laid at four 
thousind dollars. 

** The plaintiff was represented by Messrs. Pettigru and King; the de- 
fendant by Attorney-General Hayne, who had been charged with the case 
by the State, — and Messrs. A. P. Butler, C. G. Memminger, and Edward 
Mct ready, as special counsel. Although in form an ordinary private action 

-for damages, it is Known to all that the case involves and depends upon the 
constitutionality and validity of the several laws of South Carolina relating 
to the colored seamen and immigrants, and especially the act of the 19th 
December, 1835, under which sheriff Yates acted in this matter. This 
test question was submitted nakedly and simply, as the substantial facts of 
the case were admitted without evidence or contest, and it was also ad- 
— that the sheriff had strictly pursued the course prescribed by our 

aws. 

** The case was opened briefly by J. L. Pettigru, Esq., who read the 
pleadings. ‘The declaration was in the ordinary form, specifying the facts 
of the case, and praying damages ; and was met by the general issue, and 
also a special plea admitting the act alleged as a trespass, and setting forth 
in justification the several acts of South Carolina on the subject of colored 
seamen, from 1794 to 1835. ‘To this special plea the plaintiff entered a 
replication, *de injuria sua,’ and upon this, issue was joined. ‘The 
pvints indicated as those chiefly relied on by the plaintiff, are the com- 
mercial convention between Great Britain and the United States, of the 
3d July, 1810, the reciprocity act of Congress of the 29th May, 1830, and 
the proclamation of President Jackson, issued in conformity to the said 
act, on the 5th October, 1830. 

** For the defence, Attorney-General Hayne, after producing a witness 
(Mr. Kanapaux) to prove that Roberts was a negro, made a similar brief 
statement of facts and references. ‘The defence was based on the follow- 
ing points : — Several Acts of the General Assembly of this State, which, 
for the convenience of our legal readers, we will specify by their dates, by 
which all may be found, (7th Stat. at Large,) 20 Dec. 1794; 20 Dee. 
1800; 19 Dee 1801; 18 Dee. 1802; 17 Dec. 1803; 20 Dec. 1820, 21 
Dec. 1822; 20 Dec. 1823; 20 Dec. 1825; and 19 Dee. 1835. 

‘* The defendant, in addition, refers for justification and authority to 
the Act of Congress of 28th February, 1803, concerning ‘ the importation 
of certain persons into certain States,’ (2 U. S. Stat. at Large, 205.) 

‘* These facts and references having been submitted without argument, 
Judge Gilchrist briefly charged the jury that the position of the case called 
upon him only to give his opinion, without argument or reasons. He con- 
sidered the acts of the State, under which the defendant justified, as valid 
and constitutional ; and under this direction, the jury (A. H. Hayden, Esq. 
fureman,) accordingly brought in a general verdict for the defendant. ‘The 
plaintiff submitted, in due form, a bill of exceptions to the Judge’s charge, 
and the case will accordingly go up to the Supreme Court of the United 
States. 

‘* The questions involved, and the eminent array of counsel that will 
appear before that august tribunal, will make the case an object of interest 
and attraction, although of the final result we need not say that we enter- 


tain no doubt.”’ 
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We take the following interesting article from the February number of 
the Law Review, (1853.) 

**Frencn Arrairs AND Jurisprupence. — We recur to this important 
subject, deriving but little satisfaction from finding that what we fore- 
told last autumn has come to pass, and a greater numerical force been 
ranged in favor of the Empire than had attended the preceding acts of 
usurpation. That no calm observer can feel otherwise than anxious, if 
not alarmed, in the present circumstances of France, and indeed of Eu- 
rope, is certain enough; that there are gleams in the generally dark 
prospect is, however, equally undeniable ; and among the favorable ap- 
pearances is to be placed first and foremost the continued display of inde. 
pendent spirit among the members of the legal profession. To obtain their 

resence as a body upon the late occasion of imperial exhibition was found 
impossible. The man who had degraded himself to the lowest pitch by 
pronouncing a labored and dull panegyric of despotism, accompanied with 
classical references at once puerile and inaccurate, and who has since been 
rewarded by promotion to the highest judicial office, is well known to be 
looked down upon almost universally, by his learned brethren, under the 
influence of feelings of shame at belonging to the same order with him, 
rather than of indignation at his efforts to bring it into general contempt. 
A general impression prevails, that no prospect of professional advancement 
can make up for the loss of public respect, and a just estimate is made of 
the utter worthlessness of all expressions affecting to represent the opinion 
of the community through the medium of a press in a state of absolute 
slavery more complete, and which ought to be more galling, than that under 
which the other parts of society are laid! While a most servile clergy has 
become the ready tool of the government, almost rivalling the subserviency 
of the army itself, it is hoped that the sacred fire of liberty may be kept 
alive by the ministers of justice, the unbought, unpromoted professors of 
the law. 

‘* Another indication, which we deem also very favorable, is the difficulty, 
found quite insuperable, of prevailing upon persons of real eminence, 
whether from personal character or from high rank, to hold any relations 
of an official kind with the new dynasty, and more especially in places 
about court. ‘The very few exceptions are of men so despised in society, 
that they have rather done harm than good to the imperial cause. Society 
pronounces against it; and no potentate whe rules over Paris can long be 
easy under this sentence. It is far from unlikely that this may lead to some 
relaxation of the rigor (more severe than ever since the late change) with 
which the whole functions of the mock legislature were reduced to a mere 
shadow. Some portion of discussion may be allowed ; yet we cannot con- 
ceal from ourselves the consequence of such a concession. ‘The Chambers 
would always use any freedom thus given, with the same fear and trembling 
which the press shows, after a first warning. ‘They would dread some fresh 
acis of violence, not merely retracting what had been granted, but possibly 
extinguishing even the name of legislature. 

** The celebrated sect of the Economistes held that a despotic government 
was beneficial chiefly because it could, by its absolute decrees, effect useful 
improvements in national polity, which popular ignorance made it so diffi- 
eult to carry under a constitutional system. Jurisprudence is not without 
chapters of a like description ; and it is possible that the slavery under which 
France now lies prostrate may receive some mitigation from certain changes 
in the judicial system not at présent enjoying any portion of popular favor. 
In some instances this is owing to ignorance of the subject. For example, 
the glaring defects in the law of evidence, more than once pointed out by 
us, render all judicial investigations most uncertain in their results, making 











52 Miscellaneous Intelligence. 


it a matter of chance whether the truth shall be ascertained or not. But 
these defects would by no means prove so mischievous, were the evidence 
only to be sifted and weighed by the judge; it is the tendency of the evi- 
dence so improperly admitted by the law as it now stands to mislead the 
jury, that produces the great uncertainty of all judicial proceedings. We 
refer, of course, to the allowing all manner of hearsay to be given in evi- 
dence. If any one in France objects to this, or rather denounces it as 
wholly incompatible with trial by jury, he is met by the vulgar and ignorant 
assertion that jury tria] being the best method of inquiry, it is impossible to 
have too many facts (as they are called) brought to the knowledge of the 
jury; whereas the rumors which every witness is suffered to tell, and 
which he has heard from persons whom he needs not name, are all so 
many sources of deception instead of information to the jury. Again, the 
allowing the jury to apportion the offender's punishment as well as to 
decide on his guilt by letting the verdict find * extenuating circumstances,’ 
though all rational men must disapprove of it, vet could not be given up 
without much objection by the public at large. Jurors even are attached 
to it, for one of the main reasons which prescribe its abandonment. In 
very many, perhaps in most cases, the finding results from a kind of com- 
promise, either among the jurors whose opinions differ on the question of 
guilty or not guilty, or between the conflicting feelings of the jurors them- 
selves, who are uncertain as to the bearings of the evidence on that ques- 
tion, or are averse to the punishment which the law has awarded. No one 
can observe the kind of cases in which these verdicts are returned, and not 
be convinced that such is their origin. We have given these instances of 
amendments in the Jaw which an absolute government may effect with 
peculiar facility. They are of the greatest importance, and would remove 
two of the greatest blots in the judicial system of our neighbors. That 
there are others is undeniable, and some for the removal of which the gen- 
eral feeling both of the profession and of the community would entirely 
concur with the opinions of more speculative jurisconsults. Among these 
the security of al] persons against unjust arrest and persecution by such an 
alteration of the law respecting bail (caution) has been more than once 
dwelt upon in this Journal ; and the present government could certainly 
not do a more popular thing than introducing such an amendment of the 
criminal jurisprudence, attended as it would be by no sacrifice whatever of 
its own prerogative. ‘There are ether improvements in the law that fall 
within the former description, of changes which an absolute government 
can make more easily than one controlled by popular assemblies; but 
unhappily the most important of all is one likely to find little favor with 
rulers who rely upon the destruction of al] intermediate authorities between 
the multitude and themselves. We refer to the great vice in the French 
system, the source of all the instability of the monarchy and the bane of 
agriculture, we might add the main destruction to general improvement — 
the law which ordains of necessity the infinite subdivision of property. It 
is almost as great acanse of embarrassment in the judicial as in the eco- 
nomical and political system. Unhappily the feeling in its favor is deeply 
rooted and universal; and as they who govern by setting the mass of the 
ignorant and the poor on one side, and the respectable classes on the other, 
are little likely to increase the influence of the latter, we are fated to see an 
arrangement perpetuated under which the gross absurdity exists, and in 
districts almost within sight of the capital, of a single tree held in property 
by fifty persons, each of whom is owner of an undivided fiftieth part. But 
if that which forms the great obstacle to agricultural improvement is care- 
fully neglected, not so the means of certain mercantile operations; the 
greatest encouragement has been given to speculations in the money market. 
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Never since the time of Law has such gambling in shares been known, 
Fortunes have been realized in the course of a few months almost equal to 
those which the Mississippi scheme created and destroyed in as many 
weeks or days. Inthe midst of all this, comes a decree on which the greatest 
store was set, and which was passed even by the subservient senate with 
some difficulty, giving the head of the state an absolute power of making 
treaties and tariffs, of course without the least notice to the public. But 
those at the head of affairs are also, of course, in the secret; and can con- 
duct their operations in the market with an advantage which needs only be 
mentioned generally to be fully comprehended. Let us hope that the thirst 
of gain which is supposed to prevail among the military authorities near the 
head of affairs, may be slaked rather in the interior of the country, and at 
the moderate expense of its inhabitants, than at the far more ruiuous cost 
to them and to all nations of external operations. 

‘This is the great alarm which now possesses men’s minds, not indeed in 
France, but in all other countries. Thankful for having eseaped from the 
nearer dangers of anarchy, the French have not yet had time to reflect on 
the risks they run of being once more led by the ambition and the avarice 
of a few men to disturb the peace ; and pay for military glory by the ruin 
of their trade, the desolation of their fields, and the final invasion of their 
country. Anxious for peace themselves, they willingly shut their eyes to 
the danger that threatens them; and eagerly catch at verbal assurances 
dealt out just when and where they are profitable to the dealer, while they 
shut their eyes to all the acts which are done in the very opposite direction. 
It is even said that while writings which recommend in the most undis- 
guised manner a policy of aggression, are disavowed by authority, — an 
authority armed with the power of preventing any such from seeing the 
light, — these very publications are distributed in places the resort of the 
soldiery. We cannot believe this; we think the trick too clumsy to be 
tried. But that such writings are suffered ; that language of the same 
kind is endured among thuse having access to the head of the State, that 
on the late occasion of his progress, it was, if not encouraged, yet cer- 
tainly never checked, is undeniable ; and the utmost that can be urged in 
extenuation of this double dealing, is the necessity of giving a vent to the 
bad feelings prevailing in certain quarters. We do not stop to remark, 
that giving vent is also giving encouragement ; but we regard with un- 
mixed satisfaction the two important facts, that the other powers of Europe, 
fully warned of their peril, are well prepared for their defence, and that 
they are resolved to unite as one man in resenting and in punishing any 
aggression in any quarter. This satisfaction must be shared by the French 
themselves, because their best security against the calamities of war is the 
conviction of their rulers that it would be fatal to them.”’ 


Tue LecisLaTION OF THE LAST SESSION OF Concress. —It was hoped 
that Congress at its last session would do something towards carrying out 
some of the much-needed reforms in the general laws, so wisely suggested 
by the late Executive in his several annual messages, as the time for 
President-making had passed by. Yet nothing was done in reference 
thereto, and our general laws upon many subjects remain a tangled mass 
ef incongruous enactments. There must be a revision and codification of 
these laws, sooner or later. ‘The fact that the people, have not insisted 
upon a revision before this, may show how independent the people of the 
States are of national legislation. There is hardly a State in the Union 
that has not changed, or proposed to change its constitution, and revise 
and codify its laws, within the past ten years ; but no attempt is made to 
systematize the accumulations of the discordant congressional legislation 
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of the last sixty years. We hope that the present national Executive, 
who from his experience as a lawyer can well appreciate its necessity, 
will invite the attention of the new Congress to this subject. 

‘The most important act of the late session, relating to the law, was the 
one in relation to the fees of the officers of courts, attorneys, &c., which 
we gave in full in our April number, and to which we propose at some 
time to refer. There are a few other acts of general interest. Chapter tv. 
authorizes the issuing of a register or enrollment of a foreign vessel, if 
wrecked in the United States and purchased and repaired by citizens 
thereof, if the repairs equal three-fourths of the cost of the vessel when 
so repaired. Chapter xxx. prohibits public executions in the District 
of Columbia; and Chapter xu. provides that no person in the said District 
shall be held to bail in any action at law or suit in equity founded on debt 
or contract. Chapter Lxxvi., which was passed to meet a special case in 
the District of Columbia, is a wise provision, worthy the attention of State 
legislatures. It enacts, substantially, that when at any term of the Circuit 
or Criminal Court, a jury shall be empannelled to try any cause or issue, 
and no verdict shall be found, nor the jury otherwise discharged before the 
day appointed by law for the commencement of the next succeeding term, 
the court shall and may proceed with the trial by the same jury, as if 
such term had not commenced. 

Chapter Lxxix. alters the weight of the half dollar, quarter dollar, dime 
and half dime, and ($2) provides ** that the silver coins issued in con- 
formity with the above section, shall be legal tenders in payment of debts 
for all sums not exceeding five dollars.’’ It will be recollected that the pre- 
vious silver coins of the United States are a legal tender to any amount. 
(5 Stat. at Large, 137.) ‘This enactment may introduce new niceties into 
the technicalities of the law of tender. A new gold coin, of the value of 
three dollars, is established by the seventh section. 

It is to be hoped, that, for the fair fame of the present generation, the 
future historian may pass over unread the provisions of the eighty-first 
chapter. Its title is the simple one of ‘*An Act to prevent Frauds upon 
the Treasury of the United States.”’ The first section enacts that all 
assignments, &c. of claims upon the United States, shal] be void, unless 
executed in the presence of at least two witnesses, arreR the allowance of 
the claim, the ascertainment of the amount due, and the issuing of a warrant 

for the payment thereof. ‘The whole section is as follows : — ‘* All trans- 
fers and assignments hereafter made, of any claim upon the United States, 
or any part or share thereof, or interest therein, whether absolute or con- 
ditional, and whatever may be the consideration therefor, and all powers 
of attorney, orders, or other authorities for receiving payment of any such 
claim, or any part or share thereof, shall be absolutely null and void, unless 
the same shall] be freely made and executed in the presence of at least two 
attesting witnesses after the allowance of such claim, the ascertainment of 
the aimount due, and the issuing of a warrant for the payment thereof.”’ 

This is the application of a principle previously recognised by Congress 
in other cases, and is designed to prevent fraudulent speculations. But it 
is questionable whether such a provision will not be more likely to cause 
just claims to perish, from inability through poverty of the claimants to 
prosecute them, against a government which does not permit itself to be 
sued, and which ,refuses to establish any tribunal for the adjustment of 
private claims against it, but leaves the citizen in the poverty which its 
own injustice has caused, either at once, or, after seeing his petition for 
justice unheeded by successive Congresses, to give up in despair, than to 
prevent frauds on the government. ‘The same principle was applied in the 
act granting bounty lands, but it survived only one Congress. 
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But it was not this section of the act that it was hoped the historian would 
pass over. We referred to the subsequent sections, which under a severe 
penalty interdict officers of the government from prosecuting claims against 
the government, and forbid members of Congress to do the same for hire, 
and which punish with fine and imprisonment, and disqualification to hold 
office, persons bribing or unduly influencing members of Congress, and mwem- 
bers of Congress who permit themselves to be bribed or unduly influenced. 
One would suppose from reading these sections that the government and 
Congress had become totally corrupt, or that, if there was any health in 
them, only so much virtue remained as to cause them to desire to prevent 
their successors from falling into such evil practices. The provisions of 
the Roman law and of some of the earlier enactments of Furopean govern- 
ments, in relation to offences by persons in authority, fill us with horror at 
the enorinities of those times. Can it be that such things are done with us! 

Chapter xc. is the Act to establish the Territorial Government of Wash- 
ington. In addition to the ordinary provisions of similar acts, it contains 
many of the new-fangled provisions of the Jatest and most fashionable State 
constitutions. ‘The last clause of section six reads thus: ‘* ‘To avoid im- 
proper influences, which may result from intermixing in one and the same 
act such things as have no proper relation to each other, every law shall 
embrace but one object, and that shall be expressed in the title.”? This is 
most excellent doctrine, and when we read it we congratulated ourselves 
that Congress would adopt this new rule for its own action, as well as to 
direct the action of the few legislators on our north Pacifie shore; but in 
the acts that followed, we regretted to find that Congress is more ready to 
give than to follow good advice. For, as in former years, very many of 
the acts of this session are disfigured ‘** by intermixing in one and the same 
act, such things as have no proper relation with each other.”’ 

Section third of Chapter xcvi. (the Deficiency Appropriation Bill) abol- 
ishes the peculiar custoin of the distribution of books among members of 
Congress. It provides ‘‘that hereafter no books shall be distributed to 
members of Congress except such as are ordered to be printed as public 
documents, by the Congress of which they are members.’’ A_ proviso 
saves the right of members, who have received parts of sets, to have the 
sets completed. 

A new principle is established in relation to the appointment and em- 
ployment of subordinate clerks in the Departments. ‘They are, after June 
30, 1853, to be divided into four classes, — the first with salaries of $900 ; 
the second with salaries of $1200; the third with salaries of $ 1500; 
and the fourth with salaries of $1800. No one can be appointed to any 
of these classes until after he is examined and found qualified by a Board 
of three Examiners ; one to be the Chief of the bureau or office into which 
he is to be appointed, and the two others to be selected by the Head of the 
Department to which the said clerk will be assigned. Besides these there 
are to be disbursing clerks, appointed out of class four, with a salary of 
$2000, and chief clerks in the several departments and offices with salaries 
of $2200. 

The increase of the salaries of cabinet officers to $8000 per annum, 
(Chap. xevit. $4) ; the establishment .1 the office of Assistant Secretary 
of State, (Ib. $6); of an Assay Office in New York, (Ib. $10); of a 
Railroad route to the Pacific, (Chap. xcvut. § 10) ; of the extra pay of the 
Navy and Marine corps, and of those in the Kevenue service in the 
Pacific on the coast of Mexico or California, or their legal representa- 
tives, during the war with Mexico and down to Sept. 28, 1850, (Chap. 
cu. $1); of penalties for forging or counterfeiting ‘* postage stamps, 
printed or impressed ne any letter envelope,”’ or fur using the same over 


twice, (Chap. cxuiv. § 7, 8) ; — are worthy of note. 
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Joint Resolutions (Nos. 5 and 13) modify slightly the Steamboat Act of 
the last session, and No. 15 provides at last ** for the printing and binding 
of the returns of the seventh Census ;”’ or rather, such of the returns as 
Congress decided to print. 
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Tue Law or Commanpatory anp Limitep Partnersuip In THE Unirep 
Srates. By Francis J. Trovsat, of the Bar of Philadelphia. 1 vol. 
Svo. pp. 723. Philadelphia: James Kay, Jun. & Brother, Law Book- 
sellers and Publishers, 193 Market Street. 1853. 

We have read with great pleasure this treatise by Mr. Troubat. It is 
the first work in the English language which we have seen exclusively 
upon the subject of limited partnership. ‘There have been recently articles 
in the English law periodicals upon the same subject, in which the writers 
have urged upon the refurmers in law and upon Parliament, the necessity 
to trade that the system of limited partnership should be engrafted upon 
the English law. ‘The law reformers have taken hold of the matter, and, 
in addition to their other labors, have addressed letters to many eminent 
metnbers of the legal profession in this country to ascertain the workings 
of the system in those States where it is established. ‘The mass of 
evidence which they have collected upon the subject, should, it would 
seem, induce English legislators to permit their capitalists and merchants 
to enjoy the privileges which the citizens of the other principal commercial 
countries have long possessed. 

‘The system of limited partnership is of continental origin, and Mr. 
Troubat refers to a work exclusively on the Law of Commandatory, or 
Partnership with limited liability, by Fierti, a Tusean Advocate, which 
was published in Florence in 1803, in the Italian language, which, together 
with chapters from the treatise on the French Law of Partnership, by 
M. Troplong, an Associate Judge of the Court of Cassation, and by 
Delangle ** one of the distinguished lawyers of the present bar of France,”’ 
has been of service to him in the preparation of the volume before us. 
‘The larger number of the States of the United States have by statute 
authorized limited partnership, and this *‘may now be considered the 
policy of the commercial States of the Union.’’ But the system is limited 
to certain kinds of business, and in most of the States the business 
of banking and insurance are expressly excluded. In this respect the 
law in Kurope is by far more liberal. Mr. Troubat says in his 
preface, p. 8, ** Perhaps the legislatures of those States of our common 
country that have endowed their constituents with the privilege of partner- 
ship with a limited liability in the shape it now stands in, think they have 
conferred on them a boon. If so, they flatter themselves. ‘That privilege as 
it exists, compared with those which at the present day obtain in France, 
Italy, Belgium, and some German States, is a trifle. It is the scheme of 
Cowmandite Partnership in suares that at this time in Europe is accom- 
plishing great purposes. The system, however, elaborately got up in this 
country, called limited partnership, is nothing but the simple and sia! 
practice of former centuries. ‘The present advanced state of the mechanic 
arts, and of the science of chemistry, the gigantic strides of mining, manu- 
facturing and commercial enterprise could not have been met without this 
expansion of the old contrivance, unless indeed charters of incorporation 
should have been more profusely granted by the governments; and, even 
then, such charters would not have been appropriated for the management 
of some of the colossal commandite associations that now flourish in France 
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and Belgium. In them the hand and voice of the largely interested general 
partner are indispensable. But commandite society in shares to bearer has 
accomplished wonders, while the system in this country, as far as embraced 
in France, is confined to, comparatively speaking, smal] traders.’’ And 
further on page 10, ‘* May my countrymen therefore become as much 
impressed with its (the scheme of commandite partnership in shares) 
grandeur and importance as I have been, Most assuredly it is at the present 
day one of the most imposing features of the civil institutions of France, 
lhaly. Belgium, and Holland. The case of De Beaune v. Roux, (reported 
in full in the appendix at page 645,) will convey a slight idea of what it 
has been doing for France in recent times. That concern, (a manufactory 
of large plate-glass and mirrors,) was established with a capital of twelve 
million franes.”” 

These extracts show that Mr. Troubat has entered with enthusiasm 
upon the description of his subject, which he in the course of the volume 
states, has occupied his thoughts for fifieen years. After brief chapters 
upon ** English and French Partnership,’’ and ‘* the origin and nature of 
limited Partnership,’’ he comes to limited partnership in the United States. 
Here he takes the text of the statutes of Pennsylvania, which he introduces 
in a body in their chronological order, and then considers separately in the 
order of their sections, as the substratum whereon to build his work. In 
commenting upon the provisions of the several sections, he notices the 
differences, if any, between the statutes of the several States, and between 
the terms of foreign codes, and cites and discusses the decisions of the 
various courts upon the several points; and in this way he performs his 
work. The decisions of the courts are generally little to his taste. ‘The 
judges cling too much to the common law. Instead of explaining the 
statutes by reference to the principle of the English cases upon general 
partnership, he thinks the judge should regard the system as new, and as 
distinct from and in opposition to the common law, and that in discussing 
the questions that arise, they should look only to the statutes themselves 
and to similar statutes of other states and countries, and the decisions under 
them. He would even go so far as to have all the questions arising under 
these statutes taken into ‘the exclusive keeping of the judiciary.”’ He 
says, p. 574, ‘* Why should the bar and bench wish to mix up limited 
partnership with the common Jaw scheme of joint trading when the two are 
so dissimilar in principle’ Why should it be wished to bring questions 
growing out of the furmer into the domain of juries’ The writer would 
suppose that every enlightened American lawyer of the second half 
of this century, would have quite enough of the jury-bex in civil 
causes, without wishing to put more jurisdiction into it. A commer- 
cial court, to decide without juries, has been asked for recently by 
the trading community of the city of New York. Why such tn- 
bunals should not have been already instituted in all our great sAtlantic 
cities, can only be accounted for by the inveterate prejudice in favor of 
things of an English origin, that has more or less swayed the American 
mind since the close of our war of Independence. But that prejudice has 
been greatly on the wane during the last few years. The introduction of 
the system of limited partnership into so many States of this Union, —a 
system so thoroughly of continental origin, — 1s one proof of this.” 

In an Appendix to the volume, are printed in full, (1.) The principal 
adjudicated cases upon the statutes relating to limited partnership, with 
some from the foreign tribunals upon the subject; (2.) The statutes of 
several of the States; and (3.) Forms of deeds of limited partnership. 

W hat we have said will give our readers an idea of the nature of the 
book, and the manner in which the subject is treated. They will find the 
work earnestly and intelligently written, and though they may differ with 
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the author in many of his opinions, they will thank him for the service he 
has done the profession in exploring and in collecting the disjecta membra 
of this branch of the law. 


Tue Law or Mortaces or Reat anv Personat Property. — Being a 
General View of the English and American Law upon that subject. By 
Francis Hitwiarp, author of the American Law of Real Property. In 
2vols. 8vo. Boston: Little, Brown & Co. London: Wm. Maxwell. 


Mr. Hilliard’s laborious and comprehensive work on American Real 
Law has secured a place in the estimation of the profession which com- 
mends any subsequent treatise to their favorable consideration. A work 
on the extensive and intricate subject of mortgages was the natural 
consequence of the studies and investigations into which he was led in the 
preparation of his work on Real Law. It is an important, and is daily 
becoming a more important branch of Jaw, and the merits of Mr. Powell's 
well-known treatise are not exactly such as to supersede the necessity of 
further contributions. Mr. Powell's book is very learned, and the notes 
of the American editor, the late Mr. Rand, are at least equal to the text in 
value, and are marked by the vigorous grasp and immense learning of that 
profound lawyer. But it is an uncomfortable book to consult! The 
arrangement is not methodical, and the original text is so overloaded with 
notes, that the task of investigation is particularly uninviting. We may 
be sure that what we want is there somewhere, but the search is like the 
digging into the ruins of a house that has been overturned by an earth- 
quake, in order to get at some particular article. 

In order to do justice to a book, we should understand what the author 
does, and what he does not aim to accomplish. Mr. Hilliard, in his 
preface, advises his readers of the object he had in view. ‘* The reader 
will notice, and the severe critic may do more than notice, that the present 
work is entitled neither a Treatise, nor a Digest, nor an Abridgment; but 
simply ‘The Law of Mortgages.’’’ The plan of the book is threefold ; 
first, to arrange the heads or topics in natural or philosophical order, 
avoiding, as far as possible, the mixing up together of subjects which 
properly belong apart, or the separation of those which ought to be treated 
in connection ; second, facility of reference to each and every part of the 
work, by means of this arrangement, and of a very copious index; and 
third, the incorporation of decided cases, including the facts and the 
opinions of judges, to such an extent, as to supersede, in a great measure, 
the necessity of reference to the original reports themselves. 

The true test of a text-book is to make use of it in actual professional 
research, and to seek in it a solution for the problems which the actual 
practice of the law presents. ‘To this test we have not as yet subjected 
the labors of Mr. Hilliard, but upon such an examination as we have been 
able to give to them, we feel confident that he has made a useful book ; 
that he has put a great deal of labor into it; and that as a manual for use 
it will take the place of other treatises on the same subject. A large part 
of the second volume is devoted to the consideration of mortgages of 
personal property —a branch of the law rapidly growing in importance 
from the general adoption of the principle of registration. The arrange- 
ment of the whole is good, and the labor of reference is lightened by a full 
index. 

Mr. Hilliard’s plan comprises not only the common law learning on the 
subject of mortgages, and the English decisions thereon, but the statutory 
provisions of the several States of our Union, and the decisions of the 
various American courts. The work is thus not calculated for any 
particular meridian, but equally adapted to all parts of the country. 
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Report of the Case of Ezra A. Bourne v. Tue City or Boston, tried 
in the Supreme Judicial Court of Massachusetts, at Dedham, March, 
1853. Reported by Witt1am Rocers, Counsellor at Law. Svo. Paper. 
pp. 80. Boston, 1853. Eastburn’s Press. 


This is the report of a trial at nisi prius, upon a question of great in- 
terest to cities and places like Boston, in which the rate of taxation is 
higher than in adjoining towns. The action was brought to recover 
$3571.50, for money paid under protest to the defendant for taxes assessed 
upon him by the City of Boston for the year 1851. ‘The plaintiff claimed 
that he was on the Ist of May, 1851, an inhabitant of Newport, Rhode 
Island, in which place he was taxed, that year, upon personal property, 
the sum of eighty-seven dollars. The sole matter for the jury, was the 
question of domicil. We give the abstract of Judge Thomas's summing 
up of the case as it is printed in the report, in relation to the law applicable 
thereto. 


‘** The action was brought by the plaintiff against the City of Boston to 
recover the amount of a tax, paid by the plaintiff under protest, and which 
he avers was illegally assessed. And he says it was illegally assessed, » 
because, on the first day of May, 1851, he was not an inhabitant of Boston, 
but was an inhabitant of Newport, in the State of Rhode Island. j' 

‘**'The only question for the jury to determine, was, whether on such 
first day of May, 1851, the legal home of the plaintiff, his domicil or 
fixed place of residence, was in Newport or Boston. As they should find 
this fact, would be their verdict ; if in Newport, for the.plaintiff— if in 
Boston, for the defendants. 

** The rules of law upon the subject of domicil were plain and familiar. 
The difficulty was in the application of these rules. No two questions of 
domicil will be found to be precisely alike, and each case must be deter- 
mined by a careful application of general rules to its own peculiar facts 
and circumstances. 

‘** every person has a domicil somewhere, and he can have but one 
domicil of taxation, under the laws of this Commonwealth, at one and the 
same time. That is the domicil of a person in which his home is fixed, 
without any present intention of removing therefrom. Under this rule, 
it would be seen, two things must concur to constitute a legal domicil ; 
first, residence, and secondly, the intention to make the place of residence 
the home of the party ; there must be the fact and the intent. And when 
a person removes from one place to another, with the intention of making 
the place to which he removes his permanent residence, such place be- 
comes instantaneously his place of domicil. No time is necessary to fix 
or mature it. ‘The fact and the intent are all that is required. 

** But when a person has a fixed domicil, he does not lose it by absence 
for any purpose of a temporary nature, with the intention of returning ; as 
by absence on a voyage at sea, or a journey however protracted, or a sum- 
mer’s residence at a watering-place. Such departures or absences have no 
legal force or effect to change the domicil of the party, because the party 
has no intent or purpose to change it. ‘The consent of the mind is 
wanting. 

** Under our laws a man may change his domicil whenever it pleases 
him to do so. He may go where he pleases, and for whatever motive he 
pleases. He has a perfect right, in law, to change his domicil with the 
view to diminish his taxes. His motive for the change is not material, if, 
in point of fact and intent, the change is made. 

‘* But he cannot have a domicil of taxation in one place, and his perma- 
nent residence and home in another, And upon the question whether there 








Insolvents in Massachusetts. 


60 


was, in good faith, a change of domicil, the jury may consider and weigh 
the fact of the diminution of taxes, and if they are of opinion that the 
going to Newport was colurably done for the purpose of avoiding taxation 
in Boston, and not with the view of making Newport his home, the plain- 
tift’s domicil continued in Boston, and he cannot maintain this action. 

** All the evidence in the case, of his declarations, of his business, of 
his way of life, is important only as it throws light on the question, 
whether, on the first day of May, 1851, the plaintiff had his home in 
Newport or in Boston. 

** The fact of his being in Newport on the first day of May, the declara- 
tion of his purpose to become a citizen and to be taxed there, are evidence 
tending to show a change of domicil, but they are not conclusive.” 

The jury found a verdict for the defendant. 

The case was ably managed upon both sides, and the report by Mr. 
Rogers is very readable. 
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Name of Insolvent, Residence. [Commencement of Name of Commissioner. 
Andrew, James D. Shirley, | Feb. 12, Bradford Russell. 
Beckford, Thomas 3. Lynn, | March 29, John G. King 
Bent, Rutus H. Brighton, } © 2  |John M. Walliams, 
Blood, Orville T. Brighton, | - 2, John M. Withams. 
Bradbury, Peter W. Stockbridge, oo J. E. Fret. 
Burbank, John T. Groveland, . John G. King. 
Calef, Solomon C,. Lowell, > ‘Josiah Rutter. 
Chappell, Eli * Washington, “ 1, |S. EB. Field. 

Cleary, ‘Timothy Barre, - 4, (Charles Brimblecom. 
Cook, ‘Thomas Lawrence, > |Daniet Saunders, Jr. 
Corthell, Joha, Jr. Koston, = 8, | Bradford Sumner. 
Curry, Joun Boston, | oa 3, Jobn M. Williams. 
Dolliver, Albert H. Boston, “ 8, John M. Williams. 
Gambell, Car'os Barre, | o 3, \Charles Brimblecom, 
Gibbs, Levi et al. Monterey, < 696, \J. BE. Fretd. 

Guild, William Newton, “« 17, John M. Williams. 
Hanson, | obias Danvers, co 9, Joha G. King. 
harlow, Benjamin Wareham, | “« 4K, | Welcome Young. 
Harlow, Joshua Cambridze, sd " lAsa F. Lawrence. 
Harris, Sidney, 2d | Berlin, | « 123, Charles Mason. 
Ingersoll, Frederick D. et al.) Monterey, . J.B Field. 
Jennison, Walter D, ‘Townsend, Feb. 26, |Bradfurd Russell. 
Jewett, Sewall P. Charlestown, | March 24, |Asa F. Lawrence. 
Jilison, George W. Lynn, “« 616, John G, King. 
Mann, Daniel P. Newton, - 2, | Asa F. Lawrence. 
Marson, Lorenzo, Jr. Lyon, | © 16, |John G. King. 
McFarland, James Worcester, | “« 4K, |Henry Chapin. 
Moore, Joba H. Northboro?’ | 28, |Heary Chapin. 
Nicolas, Manion Pittsfield, “ 623, J. E Field. 

Paine, (tis L. Wareham, } oe 2, | Welcome Young. 
Perry, Charles E, P. Lenox, { 6s l, lJ. BE. Field. 

Salvo, Benedict Cambridge, “. RF, ‘Isaac 5S. Morse. 
Sargent, ‘lappan Amesbury, “ 22, Damel Saunders, Jr. 
Trull, Jonathan A. Worcester, j « Henry Chapin, 
‘Tucker, Erastus W, Worcester, | “40, Henry Chapin, 
Weaver, Benjamin LL. Lowell, se Isaac 3. Morse, 
Whitney, John M,. Stow, “« 31 Josiah Rutter. 
Wilkins, Levi Pepperell, | Feb 8 Bradford Russell. 
Wood, Addison Pepperell, | March 28, Asa F. Lawrence. 
Wood, Warren 3. Pepperell, | Feb. 19, Bradford Russell. 
Woodbriige, Levi Lowell, March 2, Isuac =. Morse. 
Woods, Hollis B. Boylston, “« 28, Heury Chapin. 
Wright, bE. Jr. Cambridge, | Feb. 16, Bradford Russell, 
Yorken, James Great Barrington, March 17, J. BE. Field. 











LAW SCHOOL OF THE UNIVERSITY AT CAMBRIDGE, 





THE [INSTRUCTORS IN THIS SCHOOL, ARE 
Hon. Joex Parker, LL. D., Royall Professor. 
How. Tueopsitus Parsons, LL. D., Dane Professor. 
How. Luruer S. Cusuine, LL. B., University Lecturer. 


The design of this Institution is to afford a complete course of legal education 
for gentlemen intended for the Bar in any of the United States, except in matters 
of mere local law and practice ; and also a systematic, but less extensive course of 
studies in Commercial Jurisprudence, for those who intend to devote themselves 
exclusively to mercantile pursuits. 

The course of instruction for the Bar embraces the various branches of the Com- 
mon Law; and of wy me A Admiralty ; Commercial, International, and Constitu- 
tional Law ; and the Jurisprudence of the United States.—Lectures are given, also, 
upon the history, sources, and general principles of the Civil Law, and upon the 
theory and practice of Parliamentary Law. 

The Law Library consists of about 14,000 volumes, and includes all the Ameri- 
can Reports, and the Statutes of the United States, as well as those of all the 
States, a re gular series of all the English Reports, the English Statutes, the prin- 
cipal Treatises in American and English Law, besides a large collection of Scotch, 
French, German, Dutch, Spanish, Italian, and other Foreign Law, and a very 
ample collection of the best editions of the Roman or Civil Law, together with the 
works of the most celebrated commentators upon that Law. 

Instruction is given by oral lectures and expositions, (and by recitations and ex- 
aminations, in connection with them,) of which there will be ten every week. 

Two MootCourts are also holden in each week, at each of which a cause, pre- 
viously given out, is argued by four students and an opinion delivered by the 
presiding Professor. 

The oy ace for admission must give a bond, in the sum of $200, to the Stew- 
ard, with a surety resident in Massachusetts, for the payment of College dues ; or 
deposit, at his election, $150 with the Steward, upon his entrance, and at the 
commencement of each subsequent term, to be retained by him until the end of 
the term, and then to be accounted for. f 

Students may enter the School in any stage of their professional studies or mer- 
eantile pursuits. But they are advised, with a view to their own advantage and im- 
provement, to enter at the beginning of those studies, rather than at a later period. 

The cvurse of studies is so arranged as to be completed in two academical years ; 
and the studies for each term are also arranged, as far as they may be, with refer- 
ence to a course commencing with that term, and extending through a period of 
two years; so that those who are beginning the study of the law may enter at the 
commencement of either term, upon branches suitable for them. Students may 
enter, also, if they so desire, in the middle, or other part of a term. But it is 
recommended to them to enter at the beginning of an Academical year, in prefer- 
ence to any other time, if it be convenient. They are at liberty to elect what studies 
they will pursue, according to their view of their own wants and attainments. 

The Academical year, which commences on Thursday, six weeks after the third 
Wednesday in July (27 August, 1351,) is divided into two terms, of twenty weeks 
each, with a vacation of six weeks at the end of each term. 

During the winter vacation, the Library will be opened, for the use of those 
members of the School who may desire it. : 

The tuition fees are $50 a term, and $25 for half or any smaller fraction of a 
term; which entitles the student to the use of the College and Law Libraries, and 
Text Books, and a free admission to all the Public Lectures delivered to under- 
graduates in the University, comprising Lectures on Anatomy ; on Mineralogy and 
Geology; on the Means of preserving Health; on History; on Rhetoric and 
Criticism ; on Botany ; and on Physics and Astronomy. : d 

Students who have pursued their studies for the term of eighteen months in any 
Jaw institution having legal authority to confer the degree of Bachelor of Laws, 
oneyear of said term having been spent in this School ; or who, having been ad- 
mitted to the Bar after a year’s previous study, have subsequently pursued their 
studies in this School for one year, are entitled, upon the certificate and recom- 
mendation of the Law Faculty, and on payment of all dues to the College, to the 
degree of Bachelor of Laws. 

*rizes are awarded, annually, for dissertations. h 

Applications for admission may be made to either of the Professors at Cambridge. 











